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mation of counsel. 
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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
HARRY CARLTON ROBERTS' 
vs. 
SOUTHERN R.AILWAY COMPANY. 
(From the Circuit Court of Pittsylvania.County, Va.) 
PETITION FOR WRIT OF El{ROR AND SUPERSEDEAS 
~l'o the Honorable J~tdges of the Supre1ne Court of Appeals 
nf Virg·inia: 
Your petitioner, rlarry Carlton Roberts, respectfully rep.-
resents that he is aggrieved by a final judgment of the Cir-
cuit Court of Pittsylvania County, Va., pronounced on the 
25th day of April, 1927, in the action at law in which your 
petitioner was plaintiff and the Southern Railway Company, 
a Corporation, was defendant; a duly authenticated transcript 
of the record of this case is hereto attached and herewith 
presented as a part o·f this petition for a writ of error and 
S1.f.persedeas to the said judgment. 
ST.A.TEl\1ENT OF THE· CASE. 
This was a common law action in tort institnted by your 
petitioner, who was an employee of the Southern Railway 
Company, against that Railway Company for personal in-
juries suffered by him by reason of the defendant's negli-
~ence. Plaintiff's declaration contained six counts, the first 
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thre~ of which were framed to meet the proVisions of Sec-
tion 5791 of th~ Code of Virginia, each count alleging a sepa~ 
1·nte act of negligence. The last three counts alleged the same 
acts of negligence and asserted as liability, a breach of duty 
on the part of the master to its se-rvant. The defendant filed 
its grounds of defense and entered a plea of the general is-
sue. At the trial of the case at the November Term, 1926, of 
the court, the jury rendered a verdict awarding $10,000.00 
to the plaintiff. The defendant moved the court to set aside 
thC~ verdict and subsequently, the court did set aside the ver-
dict of the jury and entered a final judgment for the defend-
D.nt: rendering a written opinion which is made a part of the 
record in the case. It is from this :fiual judgment that peti-
tioner appeals. 
STATEMENT OF E,.A.CTS. 
On December 4, 1925, petitioner, who 'vas employed by the 
defendant as a ·second-grade bridge worker, was engaged: 
along with a gang of 'vorkmen under a foreman, in the re-
construction or replacement of a wooden highway, bridge 
vd1ich spanned the tracks of the main line of the outhern 
R,nilway near Blair, in Pittsylvania County, Virginia. While 
petitioner 'vas on the bridge setting a jack, as he had been 
di1·ected to do by the foreman, the bridge collapsed and pe-
titionei' fell with it to the tracks beneath, and in the fall, his 
right foot was crushed and two segments of his spinal column 
:W(Ire fractured, which injuries resulted in total disability as 
late as the date of the trial in November, 1926, and partial 
permanent disability. Prior to the collapse of the bridge, a 
pn rt of the flooring thereof 'vhich "ra.s badly worn, had been 
removed and replaced by new pine creosoted boards, so that 
Lt t the time of the collapse, there was a eompletc floor upon 
the bridge. All of this flooring might have been l"emoved and 
the bridge lightened to that extent The Supervisor of 
Bridges and Buildings of the Southern Railway Company 
hnd directed the foreman to thus lighten the superstructure 
before attempting to rene'v the truss, but the foreman did not 
. <:omply 'vith this direction. A support or bent might have 
been pJaced between the t'vo tracks (the road being double 
tracked at this point) which support would have rendered 
thP. operation safe·r, although it would have necessitated slow 
orders for passing trains. No such support or bent was used. 
~~his was a wooden truss bridge of standard construction and 
tho truss-arms were bolted to the bottom cords or stringers 
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at all four corners of the bridge. The supporting strength of 
the truss depended entirely upon these connections. There 
·was no substantial conflict in the evidence as to the condi-
tion of the two southern corners. As to the two northern 
corners, evidence for the plaintiff showed that the bolts at 
the two northern corners had been pulled out or had been 
loosened and were being pulled out, and that the connection 
between the truss-arms and stringer or bottom cord had not 
been effected by any other means. Defendant's evidence was 
that it was the intention of the foreman only to draw one of 
the northern bolts, and that the connection at that corner 
had been made by use of another temporary bolt, and that 
tlw old bolt was about to be withdrawn when the bridge col-
lapsed. 
The above are the salient facts about which there was no 
conflict except as -noted. Certain conflicts arose as to cus-
tom and usage, and what methods were considered ordinarily 
safe. These situations will be treated in the argument which 
fullow& · 
ASSIGNMENT OF ERRORS. 
Your petitioner respectfully submits that the trial court 
erred in the follo,ving respects: 
( 1) In setting aside the verdict of the jury and entering 
up a final judgment for the defendant; 
"(2) In refusing to give Instruction No. 1 offered by the 
plnintiff; and 
(3} In giving Instruction B offered by the defendant over 
the plaintiff's objection. 
ARGUMENT. 
rrhe plaintiff alleged that the defendant had been negli-
gent in tl1ree particulars and that defendant's negligence was 
the proximate cause of plaintiff's injuries. The three acts 
of negligence alleged were as follows: 
(1) That the defendant was negligent in not lightening the 
superstructure of the hridge before renewing its supports; 
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(2) That the defendant was negligent in not placing a l)ent 
or false-work beneath the bridge to support it while it was 
being renewed; and 
(3) That the defendant was negligent in loosening or re-
moving the iron bolts which fastened the truss-arms to the 
stringers without fasteuing the truss-arms to the stringers 
in some other way. 
Evidence was adduced to prove each of the alleged acts · 
of negligence, and as the situation in regard to each of them 
is different, they will be treated separately. 
Defendant's Alleged Negligence in Not Lightening the 
Superstntcture. 
The uncontroverted facts were that the bridge 'vhich col-
lapsed was a wooden truss bridge with approximately a fifty-
foot span, and that prior to the collapse, a number of the floor 
boards which were badly worn had been removed and had 
been replaced by ne'v pine creosoted boards, so that at the 
time of the collapse, there was a complete floor on the bridge . 
..A witness for the defendant testified that the approximate 
weight of the flooring alone was 10,820 pounds. The plaintiff 
alleged .. tha.t this weight should have been removed before 
the supports were removed or weakened for the purposes of 
replacement. To suwort this allegation, the plaintiff ad-
dnced the witnesses, C. L. De:Mott and John Keesee. l{eesee 
testified that he was a practical bridge builder, had been fore-
luau of a bridge gang, and had done bridge work for the 
Southern Railway prior to 1915, that bridging was his prin-
cipal work since that time. vVhen asked if it was a safe way 
to replace the supports of a bridge after the old flooring had 
been replaced by ne'v flooring and the bridge 'vas completely 
floored, he said that he should not think so, and that he would 
have moved tl1e floor away in order to lighten his truss, to 
take all the weight off it (Transcript, p. 35). 
The· witness, Del\'Iott, testified that he had the degree of 
Civil Engineer from the University of Virginia, had designed 
and built bridges and ,had also renewed them, and had been 
City Engineer for the City of Lynchburg, having twenty or 
thirty bridges under his control, some of which 'vere kept in 
repair by railroad companies under his suJlervision. }ffr. 
De}ffott was asked the question whether it 'vas a reasonably 
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.Safe way to replace the' bridge after part of the floor had 
been renewed l,tnd the bridge was completely floored. His 
answer was, ''I should think they 'vent about it the wrong 
way". (Transcript, p. 57.) He further testifierl as fol=-
low·s: 
'' Q. What would be the ordinarily prudent coarse to take 
as to the flooring 1 
A .. ~rhe flooring should have been taken off if it was going 
to be rm1ewed and the trusses renewed first 
Q. Why should the flooring be removed 7 
. A. Because it would relieve the strain upon the truss tim:. 
1Jers. The trusses have to .carry-this frame has to carry, the 
entire load across that span, and the least load you can have 
on it when you are fooling with those things, the better off 
yon are. 
Q. Is that an unusual procedure, J\IIr. DeMott, to strip the 
fl.oor before the trusses are replaced? 
A. Oh, no; I don't think it is absolutely necessary to de:.. 
prive the trusses of the entire load while you are renewing 
them, but if you are going to take part of the load off, it should 
be left off until they are rene,ved _or certainly renewed be-
fore you put the ne'v timbers which are heavier than the. 
old timbers. 
Q. In other words, i understand you to say that if you 
can take anJ: weight off the trusses, it is the proper thing 
to do? 
-.~. That is right."'' 
To controvert this, the defendant adduced evidence to the 
effect that it was not the usual custom of railroads to remove_ 
the flooring of a bridge before replacing the trusses. · 
The Court, in its opinion, stated that th~ so-c.alled "un.:. 
bending test of negligence'' as pronounced in the case of 
Bertha Zinc CQ. vs. 1.11a1·tin, 93 Va. 791, 'vas applicable to this 
situation and that the plah~tiff's ev~dence did not measure up 
to the test therein imposed. The doctrine enunciated in the 
Bertha Zinc Company case as effected by subsequent de-
c!Aions will be considered later, but it is respectfully sub-
rnitted tl1at even though this doctri~e b.e giyen the ft1llest 
approval, jt has no application to the situation now under 
consideration . 
. . j n the Bertha Zin~ Cor:p.pany case, the. court, quoting from 
Titus vs. Railroad Co., 136 Penn. St. 618, says: 
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,...., ''All the cases agree that the master is not bound to use 
the newest and best appliances. He performs his duty when 
he furnishes those of ordinary character and reasonable 
safety, and the former is the test of the latter; for in regard 
·to the style of the implement or nature of the mode of per-
formance of any 'vork, 'reasonably safe' means safe accord-
ing to the usages, habits and ordinary risks of the business." 
(Italics ours.) 
Now, in regard to the alleged act of negligence, what 'vas 
the b·u.siness, the custom or usage of which was to furnish the 
SLl·-called "unbending test"? It unquestionably was the busi-
ness of bridge-building, and had no more connection with the 
operation of a railroad than if it were forty miles away from 
a railroad. 
The witness, Del\IIott, testified (Transcript, p. 57) that 
there was nothing peculiar about this type of bridge. In fact, 
it was a highway bridge, which was being ·repaired by the 
Railway Company solely because it spanned their tracks, and 
the engineering principles applicable to it, so far as this 
ground of negligence is concerned, were exactly the same 
as if it spanned a 1:avine, a cut, or a water ~ourse. Conse-
quently, applying the ''unbending test'' of the Bertha Zinc 
Company case, the question was, what was the reasonably 
safe m~de of performance according to the usages, habits 
and ordinary risks of the business of bridge building, and it 
is submitted that Mr. De~1ott 's testimony that the ordinary 
prudent course to take was to take off the flooring if the 
trusses were going to be renewed. 
And it is further suomitted that the defendant has failed 
to show even amongst railroad companies that it was rea-
sonably safe to renew the trusses without lightening the 
superstructure, because (Transcript, p. 145) the defendant's 
own bridge foreman testified that the supervisor of. bridges 
and buildings for the Southern Railroad instructed him to 
remove the flooring before attempting to renew the trusses 
and that he,• on his own responsibility, deliberately violated 
these instructions because the weather 'vas bad and he did 
Hot 'vant to divert vehicular and pedestrian traffic. If the 
supervisor, who presumably had inspected the bridge, con-
sidered it reasonably safe to renew the trusses without re-
moving the superstructure, why did he give positive in.J 
structions to the contrary? It is noteworthy to note that 
tl1e supervisor was not called to testify for the defendant. 
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1Jr:fendant's Alleged Negligence Vn, Not Placing a Bent or 
False-Work Beneath the Bridge to Support it 
JtVhile it was B ein.Q Renewed. 
In regard to this act of negligence, petitioner respectfully· 
submits that he has placed himself well within the rule as 
laid down by the Bertha Zinc Company case. It is· freely ad-
mitted that there is a conflict of evidence between plaintiff's 
'vitnesses and defendant's witnesses, but in the case of a 
conflict of evidence, of course, the jury is ·supreme, and its 
verdict should not be set aside if there is evidence to sup-
port it. 
If a bent or support had been placed underneath tlie 
bridge, of necessity, it must· have been placed between the 
two railroad tracks. Hence, the custom or usage of railroad 
men would certainly have been ·material if not conclusive. 
Besides qualifying as an expert, Mr. DeMott, on cross ex-
amination, testified as follows (Transcript, p. 66) : 
'' Q. Do you know what the practice is of railroad com-
panies in renewing or repairing bridges of this character 7 
A. I think I do, sir. 
Q. You are familiar with that' 
A. I have seen it many and many a time. I know quite a 
11umber of bridge workmen for quite a number of railroads. 
Q. You know them 1 
A. Yes; sir. 
Q. You don't do that work for railroads? 
A. No, sir; I sometimes act as au expert for the Southern 
.Railway Company. 
Q,. In an advisory capacity? 
A. Yes,. sir. 
Q. Do you design their bridges? 
A. No, sir. 
Q. You don't supervise their repairs? 
A. No, I have had occasion to design some bridges which 
tlwy enlarged and the railroad engineer seemed to go to great 
length to make these things safe." 
In regard to supporting the bridge from underneath, Mr. 
DeJ\fott testified (Transcript, p. 62 et seq.) that a bent o:r sup-
JJOrt could have been placed underneath the bridge and that 
there was room between the two tracks of the double track 
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to place such a support; that the operation could have beeli 
conducted perfectly safely by supporting the bridge from 
underneath; that there was nothing unusual or extraor..; 
eli nary about placing a· bent under a bridge which is being 
replaced, and· that he knew that it was very frequently done. 
'!'he following question and answer appear on page 64 of the 
transcript: 
'' Q. You think a man who knew his business as a bridge 
man, a man of ordinary prudence, would have done so f 
A. If he knew his business as a bridge man, I think he 
would have done so. He certainly should have done so.'' 
·on this poiut~ the plaintiff's 'vitness, John J{eesee, testi..: 
ned as follows ( rranscript, p. 36 et seq.): .. 
"Q. Is it anything unusual to put a bent or support un-
derneath the middle of a bridge? 
A. Not anything in the world. 
Q. Is there room between the two tracks of a standard 
gauge double track railroad to place a bent or support¥ 
.A. Yes, sir . 
.Q. Is it ever done? 
A. Yes, sir; I helped to do it once. I helped to build one 
just like that one time. 
Q. On a railroad 
A. I was working for ~Ir. l\t Johnson. 
Q. On the Southern Railroad? 
.. A. On the S'outhern Railroad, and it wasn't a 'vagon bridge 
l>ut a foot bridge exactly like that running off Cabell's street 
toward Glamorgan, and we placed the qench in the middle of 
that and the yard engine w~s running there all the time, also 
the other trains, and nothing in the world to hinder a ma11 
from doing it. Of course, he would have to place it on the 
Du lletin Board and put a slow order and make them look 
out for it. -
Q. Is it unusual or extraordinary to_ place a bent or bench 
i1nderneath a bridge with a span of fifty feet, or is that the 
c·ourse that an ordinarily prudent man would take? 
fL \V ell, a man ought to pn t the bench under there cer-
tain1y. 
Q. Is there anything extraordinary or unusual about dd..; 
ing itf 
A. To put the bench under there~ 
Q. Yes. · 
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A. No, sir ; not to my knowing. 
Q. Well, I mean not only you. 
A. Anybody else. I never sa'v one built any other way, 
any truss put up any other way. You have to have false-
work, and, of course, if a man wasn't going to use a bench 
under it, he would be u~ing his o'vn t-russ or false-wo:rk, and 
if you have to renew timbers right there, ·you would have 
nH>re weight on it, or as much as the new bridge ought to 
carry, that is the way I see it.'~ 
~Po controvert the testimony of these two witnesses, the de-
fendant adduced evidence to the effect that it was tire general 
cu8tom and usage of railroad men not to place a bent under-
neath a bridge such as this one when it was being renewed. 
Defendant's witnesses admitted that it would be safer to use 
a hent, but that its use necessitated slow orders for trains, 
·which their traffic departments objected to. 
From the above it will be seen that as to this act of negli-
gence, there exists a perfectly well defined conflict of evi-
. deuce as to the use of a bent, and it is respectfully submitted 
that even if the trial court had desired to apply the Bertha 
Zinc Company case doctrine to its utmost severity, it was 
error to hold that the testimony of DelVIott and I{eesee as 
to custom and usage was not sufficient evidence upon which 
the verdict of a jury might be based. 
D(lct~rine of the BeTtha Zinc Cornpany Case as IJ!lodified by 
· Later Decis-ions. 
The above discussion has been predicated upon the assump-
tion for the sake of argument, that the ''unbending test'' 
doctrine of the Bertha Zinc Company case is law in Virginia 
in its broadest application. This, however, is a legal premise 
'vhich petitioner is not prepared to admit. The trial court 
ii1 its opinion cites the following cases: 
Bertha Zinc Contpany vs. 1lfartin, 93 Va. 791. 
N. & W. Railway Co. vs. Stevens, 97 Va. 631. 
Norfolk Traction C n. vs. Ellin.Qton, lOR V a. 245 ; and 
Southern RailwaJJ Co. vs. Chadwick, 144 Va. 443. 
In the. case of Bertha Zinc C01npanJ1 vs. 111artin, the court 
l1eld that the defendant was entitled to an instruction em-
bodying the idea that the defendant was only charged with 
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'• such ordinary care as reasonabie and prudent persons un-
der like circumstances use in thawing dynamite", and quotes 
'vith approval the following: 
''They_ are liable for the consequences not of danger, but 
of negligence; and the unbending test of negligence in meth-
ods, machinery and appliances is the ordinary usage of the 
business.'' 
In the case of N. & W. Ry. Co. vs. Stevens, supra, the 1l.ail-
'vay Company entered into a contract with an independent 
contractor to replace a bridge, without interrupting the 
traffi-c. The Bridge Company removed certain false-work 
v.hich had supported the bridge and when a train passed over 
it the bridge collapsed and a fireman was killed. The Court 
held that the independent contractor was a reputable bridge 
builder, and the railway did everything it could to safeguard 
the operation in its contract with the bridge company, and 
that by so doing, it acted according to the ordinary custom 
or usage of the business and that although the bridge com-' 
pany might have been negligent, the railway ~ompany was · 
not liable therefor, since it had discharged its obligation of 
ordinary care by entrusting this operation to a reputable con-
tractor. 
In the case of Norfolk Traction Contpany vs. Elli'lt,qton, 
.t:;1t?Jra, the court held that .there was no competent evidence 
that the appliances there complained of 'vere not reasonably 
safe, and the decision was based upon that fact. 
' 
In the case of So-~ttltent Railwa-:lJ vs. Chadwick, supra, it 
was the duty of the plaintiff to assist in pushing or kicking 
a]oug a push car. On this particular occasion, he sat down 
to ride on the front of the car with his legs dangling down. 
Jfis foot was caught by a bo,ved cross-tie, which protruded 
upward· more than the others and injuries resulted. The 
court held that such cross-ties were frequently used, were 
-generally considered proper for use, and that the injury 'vas 
due entirely to the plaintiff's own negligence in letting his 
fc·et hang down without looking where he was going. 
It would seem that none of these three last named cases go 
as far as the Bertha Zinc Company case. It is noteworthy 
that the case of J effres.f) vs. Virginia .Railway & Power Co., 
127 Va. 694, in which opinion there is to be found the broadest 
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diBcussion of this doctrine, was not cited in the opinion of 
the trial court. It is contended by petitioner that this case 
distinctly modifies the d{)ctrine of the Bertha Zinc Company 
ease and that the doctrine thus modified is the law in Vir-
ginia today. This case presents the question of whether cer-
iain appliances were reasonably safe. The court reaffirms 
the doctrine that an employer is only charged witp the duty 
of . ordinary care. There is a full discussion of the conflict 
of authority as to 'vhether compliance with usage is conclu-
sive of the lack of negligence on the master's part, and the 
~onclusions of the court are summarized as follows (p. 725 
of the opinion) : 
"The pertinent rules and -principles which, in vur opinion, 
are fairly deducible from the authorities and ought to pre-
van, may be briefly summed up as follows: Persons engaged 
in the development and distribution of electricity owe to 
their employees the duty of exercising ordinary care to fur-
nish them reasonably safe surroundings, materials and ap-
pliances; and to their customers and all others who for busi-
lless or pleasure have the right to be in reach of the current, 
the duty of exercising ordinary care to avail themselves of 
the best materials, and the best mechanical cont~ivances and 
inventions which are in practical use, to prevent personal or 
pt·operty i11juries to such customers and such other persons. 
''Ordinary care in all such cases, whether affecting em-
ployees or strangers, demands a higher degree of diligence 
tuld foresight than is required in affairs involving less hazard 
and must be graduated and measured by the danger. 
"The general usnge of the business in a given situation is 
-admissible as evidence of 'vhat is reasonable and proper to 
lJe done in that situation, from which, along with the other 
(if there be other) pertinent facts and circumstances of the 
('Use, the jury are to determine the question of negligence. 
If there be no conflict of evidence as to the existence of the 
general usage and nothing in the evidence tending· to show, as 
to employees, that the usage was not reasonably safe or ade-
quate for its. purpose and occasion, and nothing, as to 
strangers, tending to show that the usage did not afford as 
ltigh protection as would result from any other known and 
practical methods of the business, then the usage itself is 
conclusive evidence of the exercise of ordinary care, and no 
verdict to the contrary should be upheld. 
''·'rhe argument is made in some of the authorities which 
~----~- -----
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apply the so-called 'unbending test' literally,. that where the 
jury is allowed to go outside of the general usage of the busi-
ness, the weight and force of the usage as evidence is de-
stroyed, and the jury is left without any standard by which 
to determine the question of negligence. As a matter of fact~ 
however, they are constantly given the same ultimate, though 
confessedly broad and general, not to say unrestricted, stan-
dard or ordinary care by which to determine negligence is 
cases involving no usages or customs of business, namely; 
such care as au ordinarily prudent person would be expected 
to exercise in the premises. As Judge Buchanan said in 
B1chmond, &a., Co. v. R'u.bin, su.p1·a, 'the question of IH!gli-
gence, or due care, is one peculiarly the province of the jury, 
lmd cannot be established as a matter of law by a state of 
facts about which reasonably fair-minded men may differ'~ 
This rule, as we think, is preserved, and yet fairly guarded 
against abuse by arbitrary and unwarranted findings, by the 
principles which we have above stated. 
'• The court erred in telling the jury that 'the sole and only 
tt~st of ordinary care in such a case is the common usage and 
practice of other like companies or persons engaged in a 
similar business supplying similar service under substan-
tially similar conditions at the time the first occurred'; and in 
refusing to allow the plaintiff to introduce proof tending to 
show that the test used by the linemen was inappropriate and 
inadequate to tlw occasion, and that there were appropriate 
.and adequate tests known to the business and in practical 
use, whether in general use or not." 
The authorities from other states are so hopelessly in con-
flict that it would be fruitless to multiply citations. It i~ not 
believed that this court will ignore the modificaion embodied 
in the ,J effres~ case in order t.o apply the harsher rule of the 
Bertha Zinc Company case. After all, the fundamental prin-
ciple of law is that the employer is charged with the duty of 
exercising that degree of care that an ordinarily prudent man 
would exercise, that is to say, ordinary care, and it is quite 
conceivable that a custom or usage might grow up in a cer-
tain business which grossly failed to measure up to this 
standard. There is a striking instance of this idea in this case. 
Thr. plaintiff's witnesses testify that an ordinarily prudent 
n1nn would have placed a bent or support underneath the 
bridge, and the defendant's witnesses testify that their or-
dinary custom and usage was not to use a bent or support 
from underneath, although they admitted it would make the 
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operation safer, but that its use was deprecated by their traffic 
departments and whenever they did use this safeguard, neces-
sitating a slowing down of trains, they were visited with 
trouble from their traffic departments. Is it a just rule of law 
to permit railway companies to subject their employees to 
unnecessary hazards by developing a custom condemned by 
ordinarily prudent men, solely to fit the convenience .of their 
traffic departments 1 The court in the Jeffress case referred 
to just such a situation when it said on page 71R of the 
opinion: 
"We do not think, however, that any of these decisions in-
tended to hold that the so-called 'unbending test' of negligence 
could be invoked even in a case between master and servant, 
to exempt a defendant from liability where he had used an 
appliance or method lnlo,vn not to be reasonably adequate 
when one of the latter character was available. If they can 
be properly so construed, we are prepared to engraft a quali-
fication. '' 
lienee, we submit that the proper rule of law to be applied 
in this case is that evidence of custom and usage was admis-
sible, but there being evidence that such custom and usage 
-was not reasonably safe and did not constitute ordinary care, 
thnn, the question of 11egligence was solely one for the jury. 
Defendamt's Alleged Negligence i.n Re·m,ovin.g Bolts Whick 
Fastened the Trltss-anns to the Botto1n Cord, 1Yithottt 
Fasteni·ng The·m in Smne Other TY ay. 
In the construction of this bridge the truss-arms were 
fastened to the botton1 cords or stringers by iron bolts at all 
four corners of the bridge. For the bridge to derive any sup-
port from the trusses, this connection of the truss-arms to 
the bottom. cords was essential. It appeared that the truss-
arms fitted into notches in the bottom cords. The bottom 
cords were parallel with the ground and the truss-arms ex-
tended upward at an angle of 45 degrees. One of these con-
necting bolts on the south side had been removed prior to 
the day of the collapse, and the connection had been made 
by means of planks bolted to the truss-arms and to the bot-
tom cords. 
I 
The plaintiff testified (Transcript, p. 13), that just prior 
to the collapse, both the northeast and the northwest corner 
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bolts which fastened the truss-arms to the bottom cords had 
been or were being pulled out, and that nothing had been done 
to hold these timbers together in place of the bolts which 
had been or were being pulled out. 
It was conceded by the defendant t4at if this testimony 
were true, it would have been negligence on their part. The 
dBfendant offered no evidence that such a course of action 
was sanctioned by custom or usage; but relied upon a num-
ber of witnesses to contradict plaintiff's statement. 
In dealing with this phase of the case the trial court_in its 
opinion held that as to this act o~ negligence, the plaintiff 
assumed the risk, and, therefore, could not recover, not-
withstanding the fact that the jury were as favorably in-
structed on the doctrine of the assumption of risk as the de-
fendant desired. . 
It is true that the plaintiff testified thaJ he knew that the 
bo1ts had been or were being drawn, and that this would 
·weaken the bridge and also that the bridge timbers were 
rotting, but he further testified that he did not know there 
''as danger of the bridge falling (Transcript, p. 33), that 
nothing had been pointed out to him as constituting a danger-
ous situation, and that he had never been engaged in any job 
of replacing a whole overhead bridge, and finally, that he 
did not. know that this, nor either of the other two alleged 
acts of negligence, rendered the bridge unreasonably dan-
ge-rous. There is no evidence from any other source to sho'v 
that he kne'v that there was any danger of the bridge col-
lapsing. · 
As to whether the danger was so open and obvious to him 
that as an ordinarily prudent man he should have known of· 
it, the facts are that he was given employment as a green 
hund some two years and six months before; thaf he k-new 
11othing of the technical side of the building of bridges, that 
he had never gotten as far as high school; that he was at the 
titne of the collapse a second grade bridge worker, and was 
working under the direction and supervision of a foreman 
and assistant foreman, both of "rhom had had many years' 
experience as bridge builders. I-Ie was engaged in a task 
which he had been directed to perform by the foreman and 
there is nothing to sliow that a single member of the bridge 
gnng suspected the presence of imminent danger. 
This was a danger which was certainly not anticipated by 
tl1e plaintiff in the ordinary course of his employment. No 
one can say the plaintiff could reasonably have anticipated 
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so rare an occurrence, as the complete collapse of a bridge 
w11ile it is being replaced, which occurrence is in fact so rare 
as to almost constitute negligence pet· se on the theory of res 
ip,(:a loqttit,ur. The danger, then, being one which could not 
be reasonably anticipated, in the ordinary course of his ein-
}JJoyment, the rule of law applicable to the situation is well 
siated in Houston's .Adm'a;. vs. Seaboard A. L. Ry., 123 Va. 
290, 299. 
''In order to charge the servant, however, with the assump-
tion of the risk of .dangers of this nature, they must be so 
patent as to be instantly recognized by persons familiar with 
the business and accustomed to the service. The particular 
iuJury sustained need not have been apprehended, nor the 
danger thereof. fully realized, but the servant must kno~ and 
appreciate the fact that the service in which he is about to 
engage involves the risk of danger to him, or be chargeable 
with such knowldge, before he can be held to have assumed 
it." 
See also C. & 0. Railway vs. Mizelle, 136 Va. 237. 
It is submitted that there were no facts upon which to base 
the conClusion that petitioner kue,v, or as an ordinarily pru-
de11t man should have lmown, of the danger arising from the 
pnlling of the bolts. 
1'lze Co~e.rt's Refusal to Give Plai.nt-iff's Instruction 1, as to 
Ass'tt?nption of Risk. 
Petitioner contends that the court erred in refusing to give 
Instntetion No. 1 asked for by him, by which he s<>ught to 
Rvail himself of the provisions of Section 5793 of the Code 
of Virginia. Plaintiff's declaration in the :first three counts 
thereof alleged that the three acts of negligence on the part 
of the defendant were committed by it at a time when both 
plaintiff and defendant were engagd in intra-state commerce 
and that injury resulted to him from said acts of negligence. 
The intention or these three counts was to bring plaintiff's 
·action under Section 5791 of the Code of Virginia, so that he 
might avail himself of the provisions of Section 5793. Proof 
\vas adduced to the effect that defendant 'vas engaged in in-
trastate commerce and that plaintiff \vas employed by it in 
the repair or reconstruction of an overhead bridge crossing 
.defendant's tracks and right of way. Plaintiff offered his 
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Instruction No. 1 to the effect that if defendant was negli-
gent and by reason of that fact, plaintiff was injured while 
using such care as a man of ordinary prudence would use 
under the circumstances, then, th~ jury should find for the 
plaintiff' 'notwithstanding they may believe from the evidence 
that the said Roberts had knowledge of. the unsafe charac-
ter of the .bridge". The Court refused this instruction upon 
the theory that the plaintiff was not engaged in intra-state 
commerce, and, therefore, not entitled to the provision of 
Section 5793. It would seem that in the instant ease, if Rob-
erts had been engaged in the maintenanee of the tracks, road-
bed. or right of way of the main line of the Southern, he would 
have been engaged in both interstate and intra-state com-
znerce, b~cause the same tracks are used for both, so the 
question to be determined here is whether or not Roberts was 
engaged in the maintenance of tracks, road-beds or ~ight of 
way. In 0. & 0. Ry. Co. vs. 1l:Iizelle, supra, page 246, \ve find 
ihe following: 
''And there is a difference in the instrumentalities. In 
some, the .tracks, bridges and road-bed, and equipment in 
artual use, may be. said to have a definite cha.racter and give 
it to those employed upon them.'' 
Again, at page 249, in discussing ti1e question of whether or 
not the employee was engaged in intra-state commerce, under 
the provisions of Section 5791, 've find the following: 
''Work upon a railroad track or bridge wholly devoted to 
and used in commerce, is clearly embraced in the act.'' · 
\Ve take it that if plaintiff had l;>een at work upon a bridge 
''lhich carried the ~ails, then there would be no question of 
the fact that he 'vas engaged in intra-state commerce, and 
we submit that it follows by the same reasoning that the oc-
cupation in which he "ras engaged was also an incident of· 
intra-state commerce. In order that trains may be operated 
over the actual road-bed, it becomes absolutely 11ecessary for 
the Railway Company to provide means for the public gen-
erally to cross its tracks and ri~l1t of way, and these means 
of crossing are as much a part of their traffic system as the 
very rails themselves. TI1e bridge, upon which plaintiff was 
'vorldng, spanned the right of way, and it was necessary for 
the rigl1t of way company to insure its safety in order to in-
sure the safety of its trains. If the Railway Company had 
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110t considered it an integr~l part of ib~ traffic system, it would 
not have be~n reconstrtictin~ the bridge with its own bridge 
gang. Con~equently, it seems that both plaintiff's pl~adings 
and· proof ca.me within the provisions of Section 5791, and 
that, ther~fore, he was entitled to the provision of S~ction 
5793 that "the knowledge of any employee injured or killed 
of the defective o;r ~nsafe character or condition of any ma~ 
chinery, ways, appliances or structur~s of such carrier shall 
not of itself be ··a bar to recovery for any injury or· death 
caused thereby", and that, therefore, it ' 1las error for the 
court to refuse plaintiff's Instuction No. 1 and also error 
for it to apply the doctrin~ of as·sumption of risk in setting 
aside the verdict as to the third alleged act of negligence after 
the jury had been instructed fully on the motion of the de.: 
fendant a.s to assun1ption of risk 
Third Assig1~1nent of Error~ 
Petitioner has assigned as the third error of the trial court 
that it gave defendant's Instruction B over his objection. 
'11his intsruction embodied the doctrine of Bertha Zinc Com-
tJany vs. lJ!Iartin, S~tp1~a, 'vithout refer~nce to the modification 
made therein by the later case of Jeffress vs. Vi1~ginia Rail:.. 
~cay cf; Powe1· Co.; suprar. This question of the modification 
of the Bertha ·Zinc Company rule ha~ been fully discussed 
heretofore and the discussion will not be repeated here. 
CONCLUSION. 
Petitioner desires to call attention to the fact that at the 
irial of this case, no objection·,vas made as to the sufficiency 
of plaintiff's evidence as to ~1egligence, and the furth.er fact 
that every instr11ction offered by the defendant 'vas given to 
the jury, which instructions fully covered the doctrine of as-
~umption of ri~k and the ''unbending test'' rule of negligence 
1aic1 down in the Bertha Zinc Cpmpany case. . '11here was n.o 
demurrer to the evideilce, and the defendant chose to submit 
the issue to the jury . upon the evidence and the court's in-
structions. · 
. -
' The respect the coiut shOtJld accord the. v.erdict of a jury 
fairly rendered is manifested by many decisions. 
"It is not sufficient that the judge, i:f on the jury, wopid 
have rendered a different verdict. It is not sufficient that 
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there is a great preponderance of evidence ·against it, if there 
is conflict of testimony on a material point, or if reasonably 
fair-minded men may differ as to the conclusions of fact to 
be drawn from the evidence, or if the conclusion is depend~ 
ent upon the weight to be given the testimony, in all such 
cases, the verdict of the jury is final and conclusive and can-
uot be disturbed either by the trial court or by this .court, or 
if properly set aside by the trial court, it will be reinstated 
by this court." Forb'es lt Co. vs. Sou.thern Cotton Oil Co.~ 
lHO Va. 245. 
. Your petitioner, therefore, ·prays that this Honorable 
Court grant a writ of error and s·uperserleas to the aforesaid 
final judgment; that this petition be treated as the first hrief 
of plaintiff in error; that the judgment complained of be 
set aside and reversed; that the verdict of the jury be rein-
stated, and final judgment entered for the plaintiff. 
Respectfully, 
HARRY CARLTON ROBERTS. 
B.A.RKSDALE & ABBOT, 
Attorneys for Petitioner. 
By His Attorneys. 
I, A. D. Barksdale, Attorney at Law and practitioner in 
the Supreme Court of Appeals of Virginia, do certify that 
in my opinion the judgment' complained of in the foregoing 
p(?ti tion should be reviewed by the said Supreme Court of 
Appeals. 
A. D. BARI{SDALE. 
"luly 16, 1927. 
· Writ of error and s~tpcrsed eas awarded. Bond $500. 
~L P. BURKS. 
J~ly 25, 1927. 
Received July 29, 1927. 
H. S. J. 
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Pleas before the Judge of the Circuit Court for the 
County of Pittsylvania at the Courthouse thereof on 
Wednesday, the 25 day of .April, 1927. 
Be it remembered, that heretofore, to-wit: 
Virginia: 
At rules held in the Clerk's Office of the Circuit Court for 
the County of Pittsylvania, at the CourthoUBe thereof on Mon-
day, the 2nd day of August, 1926: · 
This day came Harry Carlton Roberts by his attorney and 
filed his declaration against Southern Railway Company. 
Which said declaration is in these words : 
DECLARATION. 
In the Circuit Court of Pittsylvania County, Virginia. 
Jfarry Carlton Roberts 
vs. 
Southern R-ailway Company. 
Harry Carlton Roberts complains of the Southern Rail-
way Company, a corporation chartered by and doing busi-
- ness under the laws of the State of Virginia, of a plea of 
trespass on the case, for this, to-wit: 
FIRST COUNT. 
That heretofore and at the time of the committing of the 
_grievances hereinafter mentioned, the said defendant was 
the owner and operator of a certain railway running· in and 
through the County of Pittsylvania and used then, before, 
-since and now for the purpose of running steam engines, cars 
and trains of cars, on and over the same, the said defenflant 
"'.vas engaged as a common carrier by railroad in intrastate 
commerce; that the said defendant maintained certain bridge·s 
over its tracks and certain other bridges on which its tra-cks 
-were laid; that the said defendant employed said plaintiff 
to work for it as a bridge carpenter in the construction, re-
pair and renonstruction· of its bridges along with other car-
penters, under the direction and supervision of a bridge fore-
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PJ.fln; that it was th~ duty of said plaintiff to work £or said 
def~ud~nt as aforesaid, to go upo-n said bridges,. 
page 2 ~ underneat:Q. and about them, and to do the work 
thereon assigned to him by the said: foreman, and 
generally to do wh~t~ve:r work in and about the can,st~uction~ 
repair and reconstruction of said bridges as he was directed 
to do by said foreman; that heretofore and at th~ time of 
the committing of the grievances hereinafter mentioned, said 
plaintiff was performj:p.g )lis duties as &foresfl,id and in th~ 
perform&J~.Ge of said d1.1.ties sa.id plah~tiff was employed by 
said defendant in intrastat~ Gommerc~ and he, the said plain-
ti:ff, was engaged in intrastate commerce; that in considera..:. 
1ion of saiQ. plaintjff 's performh1g said services and labor, it 
bee~~ a~«;l was the duty of said railway company to use 
reasonable and proper care to provide for said plaintiff a 
reasonably safe pl~ce in "'\vhich to work, and not to subject 
him to any extraordinary risk or hazard in the course of his 
duty or employment : 
Yet, the defend,ant, heretofore, to-wit, on the 4th day of 
December, 1925, not regarding its duty in this behalf, did 
neglect to use reasonable and proper care to provide for the 
~aid plaintiff a reasonably _safe place in 'vhich to discharge 
his duties and work as aforesaid, but 'vholly failed so to do; 
and to the contrary, did wrongfully subject him to extra.;; 
ordinary risk and hazard in the course of his duties and em-
ploynlent in this, to.,. wit; 
That the said defendant, heretofore, to-wit, on the 4th day 
of December, 1925, was causing to be repaired or recon-
structed a _certain bridg~ over it~ tracks about llh n1iles_ 
·north of Blair, in Pitt~ylvania Co., Va., and said plaintiff 
in the usual course of his employment was assisting in this 
work under the direction of o_ne · 0. E. Hall, foreman of the_ 
bridge gang; th~t o.n, to.,. wit, Dec. 4, 1P25, whil~ said plaintiff 
was upon said briqg~ . and eng&gecl In doing tl}e worl< which 
be had been directed to do by said foreman, the said bridge 
collapsed and felJ in, throwing said plaintiff violently to the 
groun a distance of, to-wit,_ fifty feet; that said bridge col-
lapsed and fell in throngh the carelessness and ncgligenee of 
said defendant, defendant's negligent ac~ being its failure 
to lighten the sup~r~tructure of said bridge before its s:up-
ports were weal~ened in the roconstruction of said bripge, 
which superstrtlclure could have ben greatly lightened by 
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. removing the floor which consisted of very heavy 
page 3 } boards, but on the contrary, defendant made said 
superstructure heavier by replacing a large num-
ber of old boards 'vith new boards which were heavier, and 
thereafter proceeded to weaken said bridge by removing and 
loosening its supports. And said plaintiff avers that the 
said defendant, by the exercise of reasonable care, might have 
lu10wn, and did }{now, of the unsafe character of the said 
bridge, after it had been weakened as aforesaid, and if weight 
]tad not been correspondingly lightened, and that by failing 
to roperly lighten said bridge as aforesaid, it carelessly, and 
negligently, and wrongfully subjected the said plaintiff to 
extraordinary risks and hazards in his said employment; 
·whereby, and by reason whereof, on, to-,vit, the 4th day of 
December, 1925, and while he was engaged in carrying out 
the orders of his said foreman, and without fault on his part, 
said plaintiff was thrown to the earth as aforesaid. 
SECOND COUNT. 
That heretofore, and at the time of committing of the griev-
ances hereinafter mentioned, the said defendant was the 
owner and operator of a certain railway running in and 
through the County of Pittsylvania and used then, before, 
,since and now for the purpose of running. steam engines, cars 
and trains of cars, on and over the same, and said defendant 
'\TU~ engaged as a common carrier by railroad in intrastate 
commerce; that the said defendant maintained certain bridges 
over its tracks and certain other bridges on which its tr{lcks 
'vere laid;· that the said defendant employed c:;aid plaintiff 
to work for it as a bridge carpenter in the construction, re-
pair and reconstruction of its bridges along with other car-
penters, under the direction and supervision of a bridge fore-
man; and that it was the duty of said plaintiff to work for said 
defendant as aforesaid, to go upon said bridges, underneath 
and about them, and to do the work thereon assigned to him . 
by the said foreman, and generally to do whatever work in 
and about tho construction, repair and reconstruction of said 
bridges as he was directed to do said sa·id foreman; that here-
tofore and at the time of the committing of the grievances 
hereinafter mentioned, said plaintiff was performing his 
duties as aforesaid and in the performance of said duties said 
plaintiff 'vas employed .by said defendant in intra-
page 4 r state commerce and he, the said plaintiff was en-
. gaged in intrastate commerce; that in consideration 
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of said plaintiff's performing said services and labor, it be-
came and was the duty of said railway company to use rea-
sonable and proper care to provide for said plaintiff a rea-
sonably safe place in which to work, and not to subject him 
to any extraordinary risk or hazard in the course of his duty 
or employment: 
Yet, the said defendant, heretofore, to-wit, on the 4th day 
of December, 1925, not regarding its duty in this behalf, did 
neglect to use reasonable and proper care to provide for the 
said plaintiff a reasonably safe place in ";.hich to discharge 
his duties and work as aforesaid, but wholly failed so to do, 
and to the contrary, did wrongfully subject him to extraor-
<Hnary risk and hazard in the course of his duties and em-
ployment in this, to-wit: · 
That the said defendant, heretofore, to~wit, on the 4th day 
of December, 1925, was causing to be repaired or recon-
structed a certain bridge over its tracks about 1112 miles north 
of 'Blair, in Pittsylvania County, Va., and said plaintiff in 
the usual course of his employment was assisting in this work 
under the direction of one C. E. 1-Iall, foreman of the bridge 
gang; that on, to-,vit, December 4, 1925, while said plaintiff 
was upon said bridge and engaged in doing the work which 
he had been directed to do by said foreman, the said bridge 
collapsed and fell in, thro"Ting the said plaintiff violently to 
· the ground a distance of, to-wit, fifty feet; 
'Phat said bridge collapsed and fell in through the careless· 
n.ess and negligence of said defendant, defendant's negligent 
net being the unfastening and drawing out of the iron bolts 
which fasten the truss braces to the stringers, wl1ich greatly 
wenkened the support of said bridge, and after unfastening 
and drawing said bolts, the defendant did not in and way con-
nect the truss arms with the said stringers, but allowed said 
. truss arms to remain disconnected, or very loosely connected, 
\Vith the said stringers, thus depriving the bridge of any sup-
port from its truss. And said plaintiff avers that the Stl-id de-
fendant by the exercise of reasonable care, might 
page 5 } have known, and did know, of the unsafe character 
of the said bridge after it had been weakened as 
Hforesaid, and that by failing to properly support said bridge 
ns aforesaid it carelessly, negligently and wrongfully subject-
ed the said plaintiff to extraordinary risks and hazards in his 
~aid employment, whereby, and by reason whereof, on, to-wit: 
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ihP 4th day of December, 1925, while in the discharge of his 
duties and when he was at work in his proper place on said 
bridge, and while he was engaged in carrying out tlie orders 
of his said foreman and without fault on his part, the said 
Jllainti:ff waR thro,vn to the earth as aforesaid. · 
THIRD COUNT. 
That heretofore, and at the time of committing of the 
grievances hereinafter mentioned, the said defendant was 
the owner and operator of a certain railway running in and . 
through the County of Pittsylvania and used then, before, 
since and now for the purpose of running stram engines, car~, 
and trains of cars on and over the same.J and said defendant 
'Yas engaged as a common carrier by railroad in intrastate 
commerce; th~t the said defendant maintained certain l)ridges 
over its tracks and certain other bridge·s on which its tracks 
were laid; that the said defendant employed said plaintiff to 
work for it as a bridge carpenter in the construction, repair 
and reconstruction of its bi'idges along with other carpen-
ters, under the direction and supervision of a bridge foreman; 
thut it was the duty of said plaintiff to work for said defend-
ant as aforesaid, to go upon said bridges, underneath and· 
.about them, and to do the work thereon assigned to him by 
the said foreman; and generally to do whatever work in 
and about the constrncti on, repair, and reconstruction of 
said bridges as he was directed to do by said foreman; that 
heretofore and at the time of the committing of ·the griev-
ances hereinafter mentioned, said plaintiff was performing 
bi:5 duties as aforesaid and in the performance of said duties 
said plaintiff was employed hy said defendant in intrastate 
commerce and he, the said plaintiff, was engaged in intra-
st-ate co~merce; that in consideration of said plaintiff's per-
forming said service and labor, it became and was 
11age 6 ~ the duty of said railway company to use reasonable 
.and proper care· to provjde for said plaintiff and 
reasonably safe place in which to work, and not to subject 
l1im to any extraordinary risk or hazard in the course of his 
duty or employment; 
' Yet, the said defendant heretofore, to-wit, on the 4th day
'Of December, 1925, not regarding its duty in·this behalf, did 
neglect to use reasonable· and proper care to provide for the 
said plaintiff a reasonably safe place in which to discharge 
his duties and work as aforesaid, but wholly failed so to do, 
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and to the contrary, did wrongfully subject him to extraor-
dinary risk and hazard in the course of his duties and em-
ployment in this, to-wit: 
That ·the said defendant heretofore, to-wit, on the 4th day 
of December, 1925, W·as causing to be repaired or recon-
structed a certain bridge over its tracks about llh miles north 
of Blair, in Pittsylvania County, Va., and said plaintiff in the 
usual course of his employment was assisting in this work un-
der the direction of one C. E. Hall, foreman of the bridge 
grang; that .on, to-wit: December 4, 1925, while said plaintiff 
was upon said bridge and engaged in doing the work which 
he has been directed to do by said foreman, the said bridge 
collapsed and fell in, thawing said plaintiff violently to the 
ground a distance of, to-wit, fifty feet; 
That the said bridge collapsed and fell in through the care-
. lessness and negligence of the said defendant, defendant's 
neglig·ent act being its failure to support said bridge from 
underneath by any kind of bench or false work, or other sup-
port while said bridge was being renewed or repaired, al: 
though defendant knew that the normal support of said bridge 
was being greatly weakened. And said plaintiff avers that 
t.he said defendant, by the exercise of reasonable care, might 
have lmown, and did know, of the unsafe character of said 
bridge after it had been 'veakened as aforesaid, and that fail-
ing to support said bridge as aforesaid, although there was 
nothing to prevent it from so doing, it carelessly, negligently 
and wrongfully subjected the said plaintiff to extraordinary 
risks and hazards in his said employment, whereby and by 
reason 'vh.ereof, on, to-wit, the 4th day of Decem-
page 7 ~ ber, 1925, while in the discharge of his duties and 
'vhen he was at work in his proper place. upon said 
bridge, and while he was engaged in carrying out the orders 
of his said foreman, and without fault on his part, the said 
plaintiff ·was thrown to the earth as aforesaid. 
FOURTH COUNT. 
That hertofore and at the time of co1n1nitin_q of the griev-
ances hereinafter mentioned, the said defendant. 'vas the 
o'vner and operator of a certain railway n1nning in and 
through the county of Pittsylvania and used then, before, since 
and now for the purpose of running steam engines, cars and 
trains of cars, on and over the same, and was engaged 
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in the· b~tsinss of a common carrier; that the said defendant 
maintained certain brdiges over its tracks and certain other 
bridges on \vhich its tracks were laid; that the said defend-
ant employed said plaintiff to work for it as a bridge car-o 
pcnter ·in the construction, repair and reconstruction of its 
bridges along with other carpenters, under the direction and 
supervision of a bidge foreman, that it was the duty of said 
plaintiff to work for said defendant as aforesaid, to go upon 
snid bridges, underneath and about them, and to do the work 
thereon assigned to him by the said foreman, and generally 
to do ·whatever ·work in and about the construction, repair 
and reconstruction of said bridges as he was directed to do 
by said foreman; that in consideration of said plaintiff's per-
forming said services and labor it became and w·as the duty 
of said railway company to use reasonable and proper care 
to provide for said plainUff a reasonably safe place in which 
to work, and not to subject him to any extraordinary risk 
or hazard in the course of his duty or employment: 
Yet, the said defendant heretofore, to-wit, on the 4th day 
of December, 1925, not regarding its duty in this behalf, did 
not use reasonable and proper care to provide for said plain-
tiff a reasonably safe place in which to discharge his duties 
and work as aforesaid, but wholly failed so to do, 
page 8 ~ and to the contrary, did subject him to extraordi-
nary risk and hazard in the course of his duties 
and employment in this, to-wit: 
That the said defendant heretofore, to-wit, on the 4th 
dny of December, 1925, was causing to be repaired and re-
constructed a certain bridge over its tracks about 1% miles 
north of Blair,in Pittsylvania County, Va., and said plaintiff 
in the usual course of his employment was assisting in this 
work under t11e direction of one C. E. Hall, foreman of the 
bridge gang; that on, to-·wit, December 4th, 1925~ while said 
plaintiff was upon said bridge and engaged in doing tl1e work 
wldch he had been directed to do hy said foreman, the said 
liJ•jclge collapsed and fell in, thro,ving· said plaintiff violently 
to the ground a distance of, to-wit, fifty feet; · 
That said bridge collapsed and fell in through the care-
les~mess and neglig-ence of said defendant, defendant's negli-
gent act being its failure to lighten the superstructure of said 
bridge beforP. its supports were weakened in the reconstruc-
tion of said bridge, which superstructure could have been 
---------- -- --- ---
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greatly lightened by removing the fl·oor which consisted of 
bery heavy boards, and on the contrary, defenda.nt made said 
superstructure heavier by replacing a large number of old 
•Loards with new boads which were heavier, a11d therefore 
proceeded to weaken said bridge by removing and loosening 
its supports. And said plaintiff avers that the said defend-
aut, by the exercise of reasonable care, might have known, and 
did know, of the unsafe character of the said bridge, after it 
had been weakened as aforesaid, and its weight had not 
been co.rrespondingly lightened; and that by failhig to prop-
erly lighten said bridge as aforesaid, it carelessly and neg-
ligently subjected the said plaintiff to extraordinary risks 
and hazards in his said employment; whereby, and by rea-
·son whereof, on, to-"rit, the 4th day of December, 1925, and 
while he was engaged in carrying .out the orders of his said 
foreman, and without fault on his part, said plaintiff was 
thrown to the earth as aforesaid. 
FIFTH COUNT. 
That heretofore and at the time of cotniting of the griev .. 
ances hereinafter mentioned, the said defendant was the 
owner and operator of a certain railway running in and .. 
through the County of Pittsylvania and used then, 
page 9 ~ before, since and now for the purpose of n1nning 
stenm engines, cars and trains of cars on and over 
the same and was engaged in the business of a common car-. 
rier ;. that the said defendant maintained certain bridges over 
it~ t~acks and certain other bridg-es on which its tracks were 
laid; that the said defendant employedasaid plaintiff to work 
for if as a bridge carpenter in the construction, repair and 
r\;~construction of its bridges along with other carpenters, un-
der the direction and supervision of a bridge foreman; that 
ii. was the duty of said plaintiff to w·ork for said defendant 
aR aforesaid, to go upon said bridges, underneath and about 
them, and to do the 'vork thereon assigned to him by the said 
foreman, and generally to do whatever work in and about 
the co~truction, repair and reconstruction of said bridges as 
he was directed to do by said foreman; that ju considera-
tion of said plaintiff;s performing said services and labor, it 
became and was the duty of said railway company to use 
reasonable and proper care to provide for . said plaintiff a 
reasonably s_afe place in which to work, and not to subject 
him to any extraordinary risk or hazard in the course of his 
duty or employment. · 
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Yet, the said defendant heretofore, to-wit, on the 4th day 
of December, 1925, not regarding its duty in this behalf, did 
not use reasonable and proper care to provide for the said 
JJlainti:ff a reasonably safe place in which to dischage his 
dnti.es and work as aforesaid, but wholly failed to to do, and 
to the contrary, did subject him to extraordinary risk and 
hazard in the course of his duties and employment in this, 
to-wit: 
That the said defendant, heretofore, to-wit, on the 4th 
day of December, 1925, was causing to be repaired or recon-
structed a certain bridge over its tracks about ll/2 miles north 
of Blair, in Pittsylvania County, Va., and said plaintiff in 
the usual course of his employment was assisting in this 
work under the direction of one C. E. Hall, foreman of the 
bridge gang; that on, to-,vit, Dec. 4, 1925, while said plaintiff 
~ 'vas upon said bridge and engaged in doing the work which 
he had. been directed to do by said foreman, the said bridge 
collapsed and fell in, throwing said plaintiff vio-
page 10 ~ lently to the ground a distanee of, to-wit~ fifty feet. 
"J1hat said bridge collapsed and fell in through the care~ 
lessness a11d negligence of said defendant, defendant's neg-
ligent aet being the unfastening and drawing out of the iro.11 
lH)lts which fasten the truss braces to the stringers, 'vhich 
greatly weakened the support of said bridge, and after un-
fastening an drawing said bolts, the said defendant did not 
in any ·way connect the truss arms ''rith the said stringers, 
but allowed said truss arms to remain disconnected, or very 
loosely connected, with tl1e said stringers, thus depriving the 
bridge of any support from its truss. And said plaintiff 
avers that the said defendant by the exercise of reasonable 
~are, might have known, and did know, of the unsafe char-
acter of the said bridge after it 11a~ been weakened as afore-
"Said and tl1at by failing to properly support said bridge as 
aforesaid, it carelessly and negligently subjected the said 
plaintiff to extraordinary risks and liazards in his said em-
ployment, whereby, and by reason whereof, on, to-wit, the 
4th day of December, 1925, while in the discharge of his duties 
and when he was as work in his proper place on said bridge, 
and ·while he was engaged in carrying out the orders of his 
sajd foreman and without fault on his pa.rt, said plaintiff 
"\Vas thrown to the earth as aforesaid. 
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SIXTH COUNT~ 
That heretofore and at the time of committing of the griev-
anees hereinafter mentioned, the said defendant was the 
~nvner and operator of a certain railway running in and 
through the County of Pittsylvania ~nd used then, before, 
since and now for the purpose of running steam engines, cars, 
~nd trains of cars, on and over the same, and was engaged in 
the business of a common carrier; that the said defendant 
maintained certain bridges over its tracks and eertain other 
bridges on which its tracks were laid, that the said defend-
ant employed said plaintiff to work for it as a bridge car-
penter in the construction, repair and reconstruction of its 
bridges along with other carpenters, under the direction and 
superv.ision of a bridge foreman; that it was the duty of said 
plaintiff to work for said defendant as aforesaid, and to go 
upon- said bridges, underneath and about them, and to do 
the work thereon assigned to him by the said fore-
page 11 ~ man, and generally to do whatever work in and 
about the construction, repair, and reconstruction 
of said bridges as he was directed to do by said forentan; 
that in·consideration of said plaintiff's performing said serv-
ices and labor, it became and was the duty of said railway 
company to use reasonable and proper care to provide for said 
plaintiff a reasonably safe place in which to work, and not to 
subject him to any extraordinary risk or hazard in the course 
of his duty or employment; 
Yet the said defendant heretofore, to-wit, on the 4th day 
of December, 1925, not reg-arding its duty in this behalf, did 
not use reasonable and proper care to provide for the said 
plaintiff a reasonably safe plac.c in which to discharge his 
duties and \Vork as aforesaid but wholly failed so to do, and 
to the contrary, did subject him to extraordinary risk and 
hazard in the course of his duties and employment in this, 
to-wit: 
That the said defendant heretofore, to-wit, on the '4th 
day of December, 1925, \Vas causing· to be repaired or recon-
structed a certain bridge over its tracks about 1V2 miles north 
of Blair, in Pittsylvania County, Va., and said plaintiff in 
the usual course of his employment was assisting in this 
work under the direction of one C. E. Hall, foreman of the 
bridge gang; that on, to-wit, December 4th, 1925, ·while said 
plaintiff was upon said bridge and engaged in doing the work 
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_,vllich he had been directed to do by said foreman, the said 
bridge, collapsed and fell in, throwing said plaintiff violently 
to the ground a distance of, to-wit, fifty feet; 
That said bridge collapsed and fell in through the careless-
ness and negligence of the said defendant, defendant's neg-
ligent act being in failure to support said bridge from un-
derneath by any kind of bench or false work, or other support 
while said bridge was being repaired although defendant 
krLe'v that the normal support of said bridge was being 
greatly weakened. A.nd said plaintiff avers that the said de-
fendant, by the exercise of reasonable care, might have known,. 
and did know, of the unsafe character of said bridge after it 
had been weakened as aforesaid, and that by failing to sup-
port said bridge as aforesaid, although there was nothing to 
prevent it from so doing, it carelessly and negli-
pgge 12 r gently subjected the said plaintiff to extraordinary 
risks and hazards in his said employment, where-
by, and by reason whereof on, to-wit, the 4th day day of De. 
cember, 1925, while in the discharge of his duties and when 
he was at work in his pl,'oper place upon said bridge, and 
'vhile he was engaged in carrying out the orders of his said 
foreman, and without fault on his part, said plaintiff was 
thrown to the earth as aforesaid. 
By reason of, and on account of the premises, plaintiff's 
right foot was mangled, mashed, bruised and crushed, and 
he received other bruises about the head and body and par-
ticularly a severe blow upon the spine, which caused him 
great pain and torture, both mental and bodily suffering, 
from that time on until the present, and by reason thereof, 
IJlaintiff has been unable to work at his ordinary trade or 
cnlling, or to do any other work, since, to-wit, December 4, 
1925, and on account of the premises said plaintiff has re-
ceived such injuries to his spine· and foot as will render him 
perman~ntly crippled and disabled: 
WHEREFORE, the said plaintiff says that damages have 
been sustained by him to the amount of $20,000.00. 
And, therefore, he institutes this action of trespass on the 
case. 
And at another day, to:-wit: 
---~------~ -~-----~~------
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Virginia: 
At a Circuit Court continued and held for the County of 
Pittsylvania, at the Court-house thereof on Tuesday the 23 
day of November, 1926. · 
ORDER 23 NOVR., 1926. 
Tpis day· came as well the plaintiff by his attorney as the 
defendant by its attorney, and on motion Qf the said defend-
ant it is ordered that judgment entered against it at the 
rules in the Clerk's Office and the writ of inquiry be set aside, 
and the said defendant for plea saith that it is not guilty of 
the trespass in the declaration mentioned in manner and 
form as the plaintiff against it hath complained and of this 
it puts itself upon the country and the plaintiff likewise, and 
_the said defendant filed its grounds of defense in this case, 
and thereupon came a "jury, to-wit: Thomas C. Burch, F. D. 
Jackson, E. }.£. Winn, H. R. vV or sham, S'. H. Creasy, B. E. 
Coffee and John D. Hunt, who being formed according to law, 
and sworn well and truly to try the issue joined, and not 
having fully heard the evidence were adjourned un-
page 13 ~ til tomorrow morning at half past nine o'clock. 
Virginia: 
At a Circuit Court continued and held ·for the County of . 
Pittsylvania, at the Court-house thereof on Wednesday, the 
24th day of November, 1926. 
ORDER 24 NOVR., 1927. 
This day came again tlw parties by their attornies and the 
jury sworn in tl1is cause appeared in Court according to their 
adjournment on yesterday and having fully heard the evi-. 
dence and argument of counsel upon their oath do say: "We, 
tl1e jury, find for the plaintiff, Harry Carlton Roberts, and 
nx his damages at ten thousand dollars $10,000.00." 
'¥hereupon the defendant moved the Court to set aside 
the verdict of the jury aforesaid and grant it a new trial, 
upon the follo,ving grounds, viz: 1. That improper testi-
mony was introcTuced to the jury. 2nd. That the Court re-
f1u:;ed to allow the introduction of .proper testimony offeFed 
by defendant. 3rd. That the verdict was contrary to the law 
and the evidence ~nd witbout evidence to sustain it, that the 
~ ------------
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carnages are excessive. Which motion the Court takes time 
to consider of its judgment to be given. 
And, at another day, to-wit: 
Virginia: 
At a Circuit Court continued and held for the County of 
Pittsylvania, at th~ Court-house thereof on Monday, the 81s't 
day of January, 1927. 
·ORDER 31 JANRY., 1927. 
·This day came again the parties by their attornies and the 
motion of the defendant to set aside the verdict of the jury 
rendered in this cause having been submitted, it is ordered 
that it be submitted for decision and judgment in vacation. 
And at another day, to-wit: 
·virginia~ 
At a Circuit Court ·continued and held !or the County o·r 
Pittsylv.ania, at the Oourt-h:ouse thereof on Thursday, the 
~nst. :day of March, 1927 .. 
ORDER :31 MARCH, 1927 .. 
This action having been submitted in term tinie, on the 
motion of the defendant to set aside the verdict of the jury 
;and grant it a ne\v trial, it is ordered set for decision and 
judgment in vacation. 
And now is this day, to-wif: being the first day herein 
mentioned. 
:Virginia: 
In the Clerk's Office of the Circuit Court for the County 
rof Pittsylvania, at the Court-house thereof on Monday, the 
25th day of April, 1927. The following ord~r wa~ 
page 14} this day received bt the Clerk of said Court in v.a. .... 
c.a tion, .to-wit: 
$2 ~the Supreme Court of Appeals of Virginia .. 
ORDER 25 APRIL, 1927. 
In vacation: 
H. C. Roberts, Plaintiff, 
against 
Southern Railway Company, Defendants. 
In Case. 
Tllis action having been continued at the ~!arch Term~ 
1927, on the motion of the defendant to enter up final judg-
ment in its favor on the grounds that the verdict is contrary 
to the law and evidence and without evidence to support it 
or to set aside the verdict of the jury and grant it a new 
trial for decision and judgment in vacation. Now this day 
came again as well the plaintiff as the defendant by their 
a:ttorneys and the Court having ~aturely considered the de-
fendant's motion to set aside the verdict ren:dered in this 
cause against it and ente1· final judgment in its favor, for 
reasons appearing to the Court, set out in a written opinion 
filed with the p~pers in this proceeding, which is hereby 
made a part of the record, doth set said verdict aside and 
enter such judg~ent as to it seems right and proper, over the 
objection of the plaintiff .. Therefore, it is considered by the 
Court that the plaintiff take nothing by his declaration~ but 
for its false clamor be in mercy, etc. And that the defendant 
go thereof without day and recover against the said plaintiff 
its cost by it about its defense herein expended, to all of 
which action by the Court the plaintiff excepted. To the Clerk 
of the Circuit Court of Pittsylvania County, Va. Enter the 
foregoing order in vacation. This 25th day of April, 1927. 
J. T. CLEMENT, Judge. 
Teste: 
S. S. HURT, Clerk. 
BILL OF EXCEPTION NO. 1. 
The following is a copy of hill of exception No. 1 filed in 
the Clerk's Office 25th day of ~fay, 1927: 
PLAINTIFF'S BILL OF EXCEPTION NO.1. 
Be it remembered, and it is hereby certified, that on the 
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trial of this case, after the jury had rendered their verdict 
for the plaintiff, the defendant, by counsel, moved the court 
to set aside the verdict of the jury and enter up final judg-
ment in its favor, or to grant it a new trial upon the grounds 
that the verdict is.contrary to the law and the evi-
page 15 } deuce and without evidence to support it; upon 
which motion the Court set aside the verdict of the 
jury and entered up final judgment for the defendant, to 
which judgment and ruling of the court the plaintiff at once 
then and there excepted, and now on the 25th day of May, 
1927, in vacation, within the time prescribed by law, the 
plaintiff presented to the Judge of the Court, this, his Bill 
of Exception No. 1, and prayed that the same might be signed, 
sea1ed and made a part of the record in this case, which is 
aceordingly done. 
And the Court further certifies, as a part of this bill of 
exception, that the following is the vidence, and all of the 
evidence adduced at this trial, by both the plaintiff and de-
fendant, to-wit: And the Court further certifies as a part 
of this bill of exception, that the blue print hereto appended, 
with the name of the Judge of this Court written on the face 
thereof, for the purpose of identification, is the same map 
which was introduced in evidence by the defendant by agree-
nlent; and that the .......... X-ray photographs hereto ap-
pended, with the name of the Judge oft his Court written on 
the back of each for the purpose of identification, are the 
s~me ........ photoraphs which were introduced with /the 
evidence of ·Dr. H. B. Spencer, and the same ........ X-ray 
photographs which were introduced by the defendant by 
~lgreement and that the model of a bridge hereto appended 
·with the name of the Judge of this Court written upon paper 
1tnd fastened to it for the purpose of identification, is the 
same model of a bridge w-ith was introduced with the evi-
dence of the plaintiff, H. C. Roberts; and that the foregoing 
stenographic report of the evidence of the witnesses named, 
and said blue-print, photographs and model, is the evidence 
and all of the evidence, adduced by both the plaintiff and de-
fendant at this trial, all of which is hereby certified, signed, 
sealed, and made a part of the record in this case. 
J. T. CLE1\£ENT, (Seal) 
.Judge of the Circuit Court of Pittsylvania 
County, Virginia. 
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page 16 t In the Circuit Court of Pittsylvania County, Va .. 
.-lf. C. Roberts 
v. 
TESTIMONY . 
Southern Railway Company. 
Before: Hon. J. r. Clentent and Jury. 
Uhathum, Virginia, N ovmnher 23, 1926. 
Present: ~Ir. A. D. Barksdale, for the plaintiff; Mr. Henry 
C. Leigh, for the defendant. 
page 18 ~ H. C. ROBERTS, 
the plaintiff, being first duly sworn, testified as 
follows: 
}Jxamined by Mr. Barksdale: 
Q. Mr. Roberts, you are the plaintiff in this case, are you t 
A. Yes, sir. 
Q. Where do you live? 
A. I live at Evington, Virginia, Bedford County. 
Q. How old are you? · 
A. 24. 
Q. Are you married? 
A. Yes, sir. 
Q. Have you any children f 
A. No, sir. 
Q. Last December by whom were you employed? 
A. Mr. C. E. Hall, Southern Railway. 
Q. Mr. C. E. Hall, foreman? 
A. Yes, sir. 
Q. And your employment ·"ras with the Southern Railway 
Company? · 
A. Yes, sir. 
Q. What is the business of the Southern Railway Com-
pa.uyf · A: fiaul passengers to all points. 
Q. Do they haul passengers from one point in the State 
to another? 
A. Yes, sir. 
page 19 r Q. Do they haul freight¥ . 
A. Yes, sir, from one state to another .. 
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· Q. And do they haul from one point in this state to another Y 
A. Yes, sir. 
Q. And were so· doing on last December 7 
A. Yes, sir. 
Q. What was the date of this accident? 
A. The 4th of December. 
Q. 1925? 
A. 1925. 
Q. _How long had you been working for the Southern Rail-
way Company at this time¥ _ 
A .. About two years and six months. 
Q. What kind of work had you been doing7 
A. Bridge work. 
Q. Had you been in this same gang all the time-f 
A. Yes, sir. 
Q. When you started did you know anything about bridge 
work! 
A. No, sir. 
Q. You were taken on as a green hand 7 
A. Yes, sir. 
·Q. Had there been any change in your pay since you started 
to 'vorkY 
A. A time or two. They raised me and cut me 
page 20 ~ back and then raised me again. 
Q. How many classes of bridge workers are there 
in a gang like that' 
A. Three classes. 
Q. What are they Y 
A. When I was there four eighty. 
Q. You mean $4.80 Y 
A. That was a top rate man and the second rate man was 
three. eighty-four when I was there and the low rate man was 
$3.12, when I was there. 
Q. Then, above those three grades there was the assistant 
foreman and the foreman 7 
A. Yes, sir. 
Q. Which one of these grades were you Y 
A. Second grade. 
Q. And your pay was what? 
A. $3.84. ~ -: !": - - J 
·Q. $3.84 per day1 
A. Yes, sir. -
Q. How much was that a month? 
.A.. Averaged $90. 
Q. About the time of this accident _ you were being paid 
--~--~-----·· . 
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by the Southern Railway Company approximately $90.00 a 
month! 
Q. Have you been able to do any work since the 
page 21 ~ time of this accident Y 
A. No, sir. 
Q. How long had you been \Vorking on this particular 
bridge? 
A. About two weeks. 
Q. What had been the work primarily up to this time 1 
A. We had framed the timber. 
Q. Do you mean by that, you had prepared new timbers 
which were to go into the bridge? 
A .. Yes, sir. 
Q. Prior to this time had you ever been engaged on a 
similar job to this~ 
A. No, sir. 
Q. vVhat was the undertaking there? Was it a repair of 
the bridge or replacement of it f 
A It was repaired. 
Q. How much repair was to be done t 
. A. A 50-foot span-take out all of that business from one 
cap to another, 50-foot span. 
Q. You mean the bridge had a 50-foot span! 
A. Yes, sir. 
_Q. How wa~ that bridge supported? What held it up? 
A. Fastened at the ends by bolts. · 
Q. Fastened at each end by bolts to an upright bench or 
support? . 
A. Yes, sir. 
page 22 r Q. vVas it an overhead bridge? 
A. Yes, sir. 
Q. Over the tracks and right-of-way of the Southern Rail-
way Company? 
A. Yes, sir. 
Q. Was that a single or double trackf 
A. A single track, I guess. 
Q. l am not speaking of the bridge. I am speaking of the 
railroad now? 
A. Double track 
Q. Standard construction? 
A. Yes, sir. 
Q. Main line of the Southern Railroad 1 
A. Yes, sir. 
Mr. Barksdale: A.t this point, if your Honor please, 1 
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want to offer in evidence a model of the bridge. The attorney 
for the defense has not seen- that and I think it proper to 
show it to him and ask him if he objects to its introduction. 
Mr. Leigh: We will take the model out- unless the jury 
would like to step out. 
Mr. Barksdale: I want to offer the model and want to 
show it to you to see if you object to it. 
Mr. Leigh: After examination of the model, I have agreed 
"ith Mr. Barksdale that that may be introduced for what it 
is worth. In some particulars it is not an exact 
page 23 }- reproduction of the bridge as we claim it was. I 
don't agree it may be introduced as showing _the 
exact method of construction, but I simply agree it may go 
to the jury for what it is worth with the right to show the 
differences which we contend there are in some aspects of 
the collstruction. 
The Court: That will be a question for the jury, whether 
or not it is an exact model. 
Mr. Leigh: I don't want to be put in the position of agree_, 
ing it is an exact reproduction. · 
The Court: It is the same as phptographs, diagrams and 
n1a ps and thinks like that. 
By Mr. Barksdale: 
Q. ~Ir. Roberts, does this model essentially, in its major 
details, correctly represent the bridge upon which you 
worked¥ 
A. Yes, sir. · 
Q .. Now, as I understood you to testify, this was an over-
11ead bridge carrying pedestrians and vehicles f 
A. Yes, sir. 
Q. And that it spanend the railroad tracks which were un-
derneath! 
A. Yes, sir. 
Q. The main line of the Southern Railway~ 
A. Yes, sir. 
Q. The bridge is marked ''Danville S' (meaning 
page 24 }- south) on that end and "Lynchburg N" (meaning 
north) on this end. Upon which side of the bridge 
,v,:lre you when it collapsed? 
_1\.. Right here on this corner, right here on this needle 
beam. 
Q. Do you mean the north side 1 
A. Lynchburg, yes, north side. 
) 
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By Mr. Leigh: 
· Q. Which do you: ·call the needle beam? Some call them 
stringer beams Y -
. A. This one. · 
Q. You call this beam .right there the needle beam f 
A. Yes, sir. 
Bv Mr. Barksdale: 
"'Q. On December 4th this bridge had a poor in it, I believe, 
and joists holding the floor 7 
A. Yes, sir. 
Q. Which are not shown on this model Y 
A. No, sir. · 
· Q. So at the tiine there was a complete floor from this end 
to this end; is that right 7 
A. Yes, sir. 
Q. Had any work been done on the south or Danville side 
of the bridge Y 
A. Yes, sir. 
Q. State what had been dO'ne f 
· A. We had pulled them bolts on each corner of 
page 25 ~ the cap. . 
· Q. You mean these bolts here? 
A. Yes, sir. We' pulled those bolts right there and on the 
otlter end to jack this end 14 inches, and have room enough 
to set a new piece of timber outside of the old piece. 
Q. Mr. Roberts, this model shows these bplts go through 
the truss arm and the bottom cord and the bent upon which 
the bridge rested. Is that the way the bolts were on the 
actual bridge Y 
.... 'l.. Yes, sir. 
Q. We jacked this piece ~nd the foreman thought there was 
a drift bolt under this bridge and we jacked it and couldn't 
move it and come to find out there wasn't no drift bolt in 
there. This bolt 'vent through the whole business, these three 
pieces, cap and all. 
Q. You call this thing the cap? 
A. Yes, sir. 
Q. And if I understand you correctly-were all the bolts 
alike? 
A. Yes, sir. 
Q. Went through the truss arm, throup:h the bottom cord 
and through the cap? 
A. Yes. 
Q. I understood you to say that prior to December 4th 
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you had jacked this bottom cord or stringer 14 inches? 
A. Yes, sir. _ . 
· Q. Had you placed anything there ~n place of 
page 26 ~ it? 
A. Yes, sir. 
Q. What! 
A. Placed one stringer. 
Q. Just like this one Y 
A. Yes, sir; only it was 2x14. . 
Q. Had the new stringer been bolted into ·position? 
-A. No, sir; a few bolts, while we could have some made. 
Q. I understood you to say this bolt had been removed 
entirely? 
A. Yes, sir. 
Q. Had this bolt been removed? 
A. Yes, sir. 
Q. Had any braces or bolts been put across here t 
A. Yes, sir. 
Q. What method of bracing was used there Y 
A. Used creosote plank. 
Q. Creosote planli to connect the truss arm with the 
stringer? 
A. Yes, sir. 
Q. And how was it fastened? 
A. Bolted. 
Q. Bolted on to these two pieces? 
A. One to each side. 
Q. You mean a plank on each side? 
A. Yes, sir. _ 
Q. Had the same thing been done over here? 
A. No, sir. 
page 27 } Q. Was anything done to brace it there at all t 
A. No, sir. 
Q. Had the floor been removed? 
A. Yes, sir. 
Q. All of this floor here had been taken off? 
A. From one needle beam to the other needle beam had 
been removed-three-the old floor. 
Q. Had anything been put in place of it? 
A. Replaced with new. 
Q. So on the 4th of Dec~ber there was a complete floor 
3Cross here? 
A. Yes, sir. 
Q. On the morning of December 4th what were you doing? 
.A. I was setting the jack here. 
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Q. Right here 1 
A. Yes, sir. 
Q. There-is no fastening to this brace here. Was that brace 
fastened! 
A. Yes, sir. 
Mr. Barksdale: I will explain I _lost that in bringing the 
nwdel over here. 
By Mr. Barksdale: 
Q. This needle beam shows here an opening or aperture. 
What was the type of construction? What was this piece t 
Was it one solid board Y 
A. No, sir; two 8x10's. 
page 28 ~ Ql. Two pieces of 8x10 bolted together? 
A. Yes,. sir. 
Q. And a.n opening between the two to admit this bolt ; is 
that right? 
A. Yes, sir. 
Q. You said you were setting a jack on this needle beam. 
:\Vhy was you doing that Y 
A. I was told to. 
Q. By whom? 
A. The foreman. 
Q. Just what did he tell you to dof 
A. He told . I{esee, Clark Kesee, to set two jacks and he 
.said ''You all help one another set them jacks''. He said 
''There is a 15-lon and right smart place out there". We 
were to set this jack-had set Clark l{esee's jack, and we had 
. gone over here to set my jack, and I was setting out here on 
this needle beam, astraddle it, "ith my back against this 
brace and asked J{esee to get me a block to go at the head of 
my jack, and he said he would and when he 'valked off the 
bridge went down. 
Q. What were you setting jacks here forY 
A. To jack this stringer in 14 inches. 
' Q. What did you want to jack it in for f 
A. To set a new piece on the outside of it. 
Q. And I understood you to say you had set this 
page 29 } jack which Clark l{esee was going to work Y 
A. Yes. 
Q. He was helping yon to set this jackY 
A. Yes, sir. 
Q. ·And I understood you to say that you and Cla.rk.I{esee 
had been directed to do this particular work, set these jacks, 
by Hall, the foreman? 
Harry C. Roberts v. Southern Railway Co. 41 
A. Yes, sir. 
Q. Clark went off, you said, to get you a block to put in 
right here? 
A. Yes, sir. 
Q. While you and Clark were doing this jacking work, 
what were the rest of the men doing? 
A. Mr. Hall, the foreman, was over here with four more 
men beside himself, pulling this bolt right here, and two more 
men over on this end pulling this one right here. 
Q. Had any braces or fastening been put there to hold this 
truss arm to this stringer? .. 
A. No, sir. 
Q. That is the northwest corner, is it not¥ 
A. Yes, sir. 
Q. Had any braces been put at the northeast corner to hold 
the truss arm to the stringer? 
A. No, sir. 
Q. So there were two men pulling this bolt anc;l 
I>Uge 30 r how many here? 
A. Five with the foreman. 
Q. Pulling this bolt 1 
A. Yes, sir. 
Q. While you and Clark were setting the jack was ·there 
any bent or support unclerneath the bridge in the middle 
to l1old it up Y 
A. No, sir. 
Q. Had there been any there? 
A. No, sir. 
Q. So the bridge with approximately a 50-foot span was 
resting solely upon the two bents at the end? 
A. Yes. 
Q. And nothing anywhere between the two ends to support 
tlw bridge? 
A. No, sir. 
Q. Now, when the bridge collapsed, did it gradually give 
away and go down by degrees or did it fall all at once? 
A. All at once. 
~· "VVhen it fell what hapepned to you 7 
A. Well, I didn't know anything. 
Q. Wha.t was your last sensation when it started? 
A. Going down was the last I kno,ved anythjng about. 
Q. I believe you just said that you didn't know anything. 
You mean you were unconscious? 
A. Yes, sir. 
Q. Do you know what knocked you unconscious 1 
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·A. No, sir. pnge 31 ~ 
Q. Do you know whether any board or timber 
hit youY 
A. No, sir. 
· Q. All you know is that you fell T 
A. Yes, sir. _ 
·Q. How long was it before you regained consciousness! 
A. Abo.ut 15 minutes. 
Q. Were you hurtY 
.~. -Yes, sir. 
Q. Were you in pain then¥ 
A. Yes, sir. 
Q. What .chiefly hurt you? 
A. My foot was broke. It was hurting and my back was 
injured and it was all I could do to get my breath. I was 
about dead. 
Q. You say your foot was broke. Was there anything about 
your foot then to show it had been hurtY 
A. No, sir. 
Q. Was it bruised 1 
A. Yes, sir. 
Q,. Could you see that it was bruised f 
A. Yes, sir. . 
Q. What did you do then? What was to be done with you! 
A. I was carried to the general hospital at Danville. 
Q. Could you walk? 
A. No, sir. 
page 32 ~ Q. You were carried to Danville f How were 
you carried T 
A. Iu a car. 
Q. Automobile f 
A. Yes, sir. 
Q. Who treated you there? 
A. Dr. ~Hiler. 
Q. Did he take any X-ray pictures of you 1 
A. Yes, sir. 
Q. What treatment did he give your foot? 
r ' 
A. He taken the pictures was about all the treatment he 
give me. 
Q. Was there anything put on your foot Y 
A. Yes, sir. 
Q. What? 
A. I have forgotten the -stuff that was put on it. 
Q. I don 1t mean ointment. Did they put a plaster cast 
on itY 
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A. Yes, sir. 
Q. How long did· that stay on it f 
A. A month. 
Q. First, how long did you stay in the hospital! 
A. Eleven days. 
Q. Did you hl\ve any pain in your back 7 
A. Yes, sir. 
Q. Was anything done for that? 
A. No, sir. 
page 33 }- Q. Did you tell anybody your back hurt you? 
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A. Yes. I told Dr. Miller "my back is in bad 
~11ape, Doctor". He said, "There is nothing th~ matter with 
your back''. 
Q. How long were you in bed before they let you sit up! 
A. About three days. 
Q. Were you comfortable when they let you sit up f 
A. No, sir. 
Q. Why? 
A. I sat hack in the chair and stood out on the floor. 
Q. Why did you do that Y 
A. My back hurt me so I couldn't. sit up when he left me. 
Q. Did you tell anybody about that? 
A .. Yes, sir. 
Q. Who did you tell 
A. I told Dr. Miller. 
Q. And I believe you said they kept you in the hospital 
for 11 days? 
A. Yes, sir. 
Q. And then let you go home with that plaster cast on 
your foot1 
A. Yes, sir. 
Q. I think you said you wore that a month t 
A. Yes, sir. 
Q. Who took it off? 
A. Dr. Bailey. 
Q. In Danville? 
page 34 } A. Yes, sir. 
Q. How many more times did you go back to 
Danville for treatment? 
A. I went back on the 12th. He told me to come back.. 
Q. The 12th of what? · 
A. February-January. I went back on the 12th of J anu-
~rv and didn't see Dr. Miller. Q. Did they take the cast off then f 
A. Yes. Dr. Bailey taken it off. 
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Q. What did he tell you to do 1 
A. Told me to come back o;n. the 15th. 
Q. Did youY 
A. Yes, sir. 
Q. You say you did go back f 
A. Yes, sir. 
Q. What did he do to you.thent 
A. I went back on the 15th and he taken off the bandages 
off my foot and told me to come back on the 23rd. 1 went 
back on the 23rd and then he said my foot was. getting along 
very well. 
Q.- Did you go back any more¥ 
A. Yes, sir. 
Q. WhenY 
A. I went to Dr. Irvin on the lOth. 
Q. Of what! 
A. January-February, to get transferred to 
page 35. ~ Dr. Irvin. Dr. Irivn told me his hands was tied 
-couldn't do it. 
Q. You needn't go into that. Did you go to Danville for 
treatment any more t 
A. Yes, sir. 
Q. WhenY 
A. I went on the loth and he told me to come back on the 
19th. I \Vent back on the 19th and he told me to come back 
on the 23rd. The 23rd -was the last time I went. 
Q. Why did you stop going then f 
A. He told me not to come back any more. He said "You 
come back to me before you get ready to go to work". 
Q. Why did he tell you not to come back to him any more T 
A. I don't know. 
Q. When you \Vere last there he told you there was no 
necessity to come back to him any more? 
A. Yes, sir. 
Q. Did he ever do ·anything for your backY 
A. No, sir. 
Q. Since you were hurt have you been able to walk any! 
A. No, sir. 
Q. I mean by that have you been able to put your weight 
on your foot at allY 
A. No, sir. 
Q. I se you have crutches with you. Are they necessary 
for you to walk-Y 
· A. No, sir; I cannot walk without them. 
page 36 ~ Q. I asked you if it was necessary for you to usP-
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A. Yes, sir. 
Q. Have you tried to 'valk without themf 
A. Yes, sir. 
Q. Have you tried to put any weight on your foot! 
A. Yes, sir. 
Q. When you do that how does it feel? 
A. It feels like it is busted all to pieces. ·j 
Q. Does it hurt 7 
A. Yes. 
Q. Have you had any pain in it recently f 
A. Yes, sir. 
Q. Do you have any more pain in it in damp weather than 
in pretty weather¥ 
A. Yes, sir. 
Q. Have you had any trouble with your back1 · 
A. Yes, sir. 
Q. How does that affect you f 
A. Right through the small part of the back. Right in the 
small part. · 
Q. Does it hurt all the time or when 1 
A. Yes, sir; for the last couple of months it has been hurt-
ing. all the time. 
Q. Do.~s it hurt you more when you are walking· around 
or when you are lying do,vn or is there any dif-
page 37 } f erence in it 7 . 
A. No, sir ; no difference. 
Q.. Have you got any strength in your back f Can you lift 
a11ything? 
A. No, sir. 
Q. I understood you to say you are still having considerable 
trouble and pain in your baek now 7 
A. Yes, sir. 
Q. You testified that you were being paid about $90.00 a 
month when you were hurt and you were hurt on the 4th of 
December? 
A. Yes, sir. 
Q. Last year? 
A. Yes, sir. 
Q. Has tl1e railroad company paid you anything since you 
have been hurt? 
A. No, sir. Also they owe me for two days and part of 
a day's work that I have never gotten. 
Q. I don't reckon that is material. I haven't sued for 
tJ1at. As part of your compensation did they give you a 
pass! 
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A. Yes, sir. 
Q. Have you got that nowf 
A. No, sir. 
Q. What became of it Y 
A. They taken it up the 28th of April. 
page 38 ~ CROSS ]¥UMINATION. 
By Mr. Leigh: 
Q. A-Ir. Roberts, when you were working on the bridge did 
you know that the bolts you have referred to had been with-
drawn from this truss arm and that cord-I believe you call 
it stringer Y 
A. Yes, sir; that is what I call it. 
Q. You call it a stringer. Did you or di'd you not know 
that those bolts had been withdrawn? 
A. Yes, sir; I knew they was. drawn. 
Q. You knew they had been withdrawn¥ 
A. Yes, sir. 
Q. What was the effect of 'vithdrawing those bolts, in your 
opinion¥ 
A. In my opinion that was all that was holding the bridge, 
them bolts. 
Q. What gave primarily strength to the truss? What was 
th(:\ truss' weight carried on T 
A. I don't know. 
Q. It wasn't carried there; was it f 
A. Yes, sir. 
Q. Had anything been removed there f 
A. No, sir. 
Q. This model fails to show, does it not, an iron plate which 
is fastened in, there in sort of a V shape and was 
pnge 39 ~ bent to take the angle formed by that truss armY 
A .. Yes. It had a plate on the top. 
Q. It also had a plate right there, didn't itT 
A. Y~s, sir. 
Q. The model doesn't show that? 
A. No, sir; about 14x14, I guess. 
Q. They hadn't been unbolted Y 
A. No, sir. . 
Q. But you say that that bolt had been taken out? 
A. Yes, sir. . 
Q. Are yon positive, J\~Ir. Roberts, that that bolt went 
through this-what do you ~all tl1is piece; I am mighty fool .. 
ish about these things Y · 
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.A. Caps. 
Q. Are you positive that bolt went through that cap? 
A. Yes, sir. 
_g. Did it go into the bent 7 
A. No, sir; it didn't go into the bent. It went through 
tl1e cap. 
Q. Had these holts been removed, been taken out, or with-
drawn, or had they simply been loosened Y 
A. Been pulled out. 
Q. You are positive of that f 
A. Yes, sir .. 
Q. You are certain of that and you knew that had been 
done? · 
page ·40 } A. Yes, sir. 
. Q. You ·knew then that the bridge had been 
'veakened? · 
A. Yes, sir. 
Q. You knew that? Your experience with bridge work and 
your sense of those conditions told you that the bridge had 
been weakened. Now, what was the condition over here? 
1\... This was the first side we went to work on. 
Q. You think this had anything to do with the situation 
over here! 
A. It was just sitting up there loose. 
Q. Do you think this truss had anything to do with the 
carrying capacity of this truss over here7 
A. No, sir. 
Q. You don't hink sot 
A. No, sir. 
Q. So the condition of these bolts then, in your opinion, had 
:nothing to do with the collapse of the bridge which I under-
stand was over here 1 
A. Yes, sir. 
Q. The bridge collapsed on the north side, that is the Lynch-
burg sidet 
A. Yes. 
Q. That is the side yon were sitting on, right there, on 
that stringer or needle beam, some of them call it, -getting 
ready to put up your jack to jack this stringer inf 
page 41 ~ A. Yes, sir. 
. Q. It was the purpose, I believe, to put .a new 
stringer in, ·wasn't it Y 
A. Yes, sir. 
Q. These, I understand, were two pieces of 2x10"'s which 
~- -~ - ~ -----~-~-- ----
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·were bolted together and through which this bolt--:-there w_as 
. a bolt right there, wasn't there t 
A. Yes. 
Q. As Mr. Barksdale said, that was lost t 
A. Pardon me. There was 8xl0's bolted together. 
Q. They were bolted, I suppose, all do'vn the length here f 
_ A .. Y ~s, sir. 
Q. And that bolt went through those planks or did it go be-
bveen them t 
A. This rod? 
Q. Yes. There was a rod right here and this rod also. That, 
as l. understand, went through and there was a cap or plate-
dt>wn there f 
A. Yes, sir. 
Q. There was a plate down there on these truss arm braces f 
A. No, sir; no plate there. 
Q. There was a bolt there, 'vasn 't there~ 
A. Yes, sir. 
Q. But that bolt didn't have a plate theref 
A. No, sir. · 
Q. Just a nut? 
page 42 ~ A. Just a nut. 
Q. Ho'v big a nut did they have there? 
A. I guess that nut is about an inch and a quarter or some-
tlling like that. 
Q. Mr. Roberts, don't you kno'v whether or not this end 
of this truss pulled out~ 
A. No, sir. 
Q. You don't know thatf 
A. No, sir. 
Q. Until that h~d pulled out, as long as that truss arm re-
tained its position in this cord or stringer, it gave just as 
much strength to the truss as if it had been bolted with a 
bolt a foot in diameter, didn't it?· Until it had slipepd, all 
the carrying capacity of this truss arm was there unless it 
pu11ed this 'vay? 
A. Yes, it would have stood up as long as this here stood 
where it was. 
Q. Wasn't that truss arm also bracl{eted or inserted into 
this stringer? Wasn't that stringer notcl1ed as an additional 
precaution f 
A. Yes. 
Q. So that truss arm had to jump or rise out of that notch f 
"\Vhat is that term you people use when you cut a piece out 
of a beam to fit another one in? You have got some term you 
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use for it. What do you call that 'vhen you notch a beam, 
for instance, to fit another one in to hold itY I 
page 43} am asking for information. Your model shows 
that was cut down there to hold this truss arm 
there? 
A. Yes, it was cut down but you could take your fingers 
and pinch off this where this brace come against down here. 
Q. When did you see thatf 
A. I saw them when they were working on it. 
Q. You saw that 7 
A. Yes. 
Q. You knew the danger of that condition? 
A. No, sir; I didn't know the danger of it. 
Q. You knew the danger of that condition you have de-. 
scribed there 1 
A. Yes, you could take your fingers and pinch that off. 
Q. Still, as far as you know, this truss arm had not spread 
or slipped¥ 
A. No, sir. 
Q. Now, ~Ir. Roberts, I understood you to say you went to 
the hospital. Who sent you to the hospital¥ 
A. Mr. Hall. 
Q. The Southern Railway Company sent you to the hos-
pital? 
A.. Yes, sir. 
Q. They treated you there. They had you treated thereY 
A.. Yes, sir. 
Q. They provided you with medical attention f 
A. Yes, sir. 
Ql. Sent you to the general hospital in Danville? 
page 44 ~ A. Yes. 
Q. You don't have any complaint to make of 
the service you got there, do you 7 
A. Yes, sir. 
Q. They didn't treat you right 7 
A. No, sir. 
Q. In what respect ·was that? 
A. Well, I told the doctor my back was giving me trouble 
and he said there wasn't nothing the matter 'vith my back. 
There was two or three days that I couldn't turn over in the 
bed. · 
Q. You had pain in your back 7 
A. Yes, sir. ~fy back 'vas killing me. 
Q. I had reference to the accommodations you had there. 
I 11nderstood you to say that your back was hurting you. I 
50 In the Supreme Court of Appeals of Virginia. 
• I 
had reference to the accommodations in the hospital, and so 
forth. · Who paid for your treatment Y · l 
~ A. The ~ompany. 
Q. You didn't pay for itT 
·A. No. . 
Q. They. didn't refuse to give yo"!} medical attention, di4 
they! · · 
··A. No, sir. 
Q. You could have gotten it if you had wanted it. Yo~ 
!. · didn't want .it, did you ol · · · · · 
J>flge 45 t A. He never said whether he would give it to 
me or not. I taken what he give me.· · · 
Q. You taken·what he give you and· he told you he thought 
he ·had done all for your foot he could? 
.A. Yes, sir. 
Q. I understood you to say in answer to questions asked 
by Mr. Barksdale that in the last 'two months vonr·back·had 
p~ined you very continuously¥ "' ' 
A. Yes, sir. 
·. Q. Prior -to that tw:o months' p~riod how: had y~ur bac~ 
l•een aching T · · · · 
A. All along, until the last fe~ months. 
Q. The last few months it hurt you worse than in the early 
da~ys of your injury? : 
A. Yes, sir. 
Q. Getting worse Y . 
A. Yes, sir. 
Q. Your back is not improving but that c~ndition in your: 
opinion has become more acute T · 
· A. Yes. · · 
Q. And it is worse at this time than it was say six months 
ngo? ·Am I conect in that ~u1derstanding~ · · · 
A. Yes, that is the way it is. 
Q. You. have been working on a bridge force, T understand, 
:Mr. Roberts, for about 30 months, two years and six months 1, 
A. 1res, sir. ~ 
page 46 ~ Q. At this time you were what they call a sec-
ond gr-ade man? : · ' · · · 
A. Yes, sir. .. · 
Q. Prior to that you had been a first grade man T 
A. Yes, sir. · · · · 
Q. How: did it come about that you ~ent from first grade to 
second grade on this job? ' 
_··A. That ·gave me the rate. 
Q-. Hadn't· it been so~etlling in connection with this jo~, 
. I 
- . 
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lvfr. Roberts, about one man who was in seniority over you 
having been put on some other work and came back on this 
job and that is the reason your grade was redu~edY · 
· A. Yes, sir; that is right. 
Q. Explain that to the jury. Tell the jury what th.!lt ~~s, 
A. I was working for this man, 1\{r. Hall, the bridge Inan~ . 
-and had been there a good while ·working and doing what 
be told me to do. Everything I could· do I done, and he had 
.a niece-
Q. Nephew, I suppose? 
A. Yes, nephew, and· he was working on another gang. 
(~. Now, 1\tir. Roberts, I don't know whether you under-
stood my question·. What I am getting at is this: Wasn't 
there a man who had been in the bridge crew who was taken 
.. off the bridge crew and put on some other work 
page 4 7 ~ and when he. was removed from the bridge crew 
your grade was put up to hi~ grade and then that 
m.an was brought back and he claimed his seniority Y 
- A. Yes, sir. 
Q. That is so, isn't it 1 
A. Yes. : 
Q. He had been on some steam shovel work~ 
A .. Yes. 
r. 
Q. Then he came back on the bridge work under the raHroa~ 
rules and he had a right to claim his old grade. 'rhat is so, 
isn't itT ·· 
A. Yes, sir. 
Q. And that took you down out of grade ''A'' and put you 
iu grade '' 2'' because he had ·c~me back. Those are the facts 
:about your change of grade? · 
A. Yes, sir. · 
Q. But at one tim~ the railway company had considered 
yon a man of enough experience and knowledge in bridge 
buildinO' to be O'raded as ''A'' didn't it 7 . .: 
. 0 0 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
Bv Mr. Barksdale: 
·Q. I understood you to say-I am not sure that I ca:nght 
you correctly-that this bolt, when the bri~ge fell, 
pnge 48 ~ had been pulled out complet~y; is that wlf.at yo~ 
meant to say? · : · ·-
A. Yes, sir, this bridge before it fell-these ~e'l;l had got 
these out and these men were pulling on this one. · 
~2 In the Supreme Cou1·t of Appeals of Virginia 
Q. I understood you to say on direct examination that these 
two over here had been pulled 1 
.A. Yes, sir. 
Q. And you say this one had been pulled completely out t 
Mr. Leigh: Let me interrupt you a ~nute, Mr. DeMott, a 
· witness of yours in this case, has just come in and we would 
like to have him step out •. 
By ~Ir. Barksdale : 
Q. 1t'Ir. Roberts, how much education have you had? 
.A.. I never had much education. 
Q. Did you ever get as far as high school! 
A. No, sir. 
Q. Have you since this bridge fell had any discussion and 
argurilent about what made it fall~ 
Mr. Leigh: I object to that question at the present time .. 
The Court: The objection will have to be sustained in that 
case. 
Mr. Barksdale: I believe it is correct if I can state the 
reason for it, but I have no objection to withdrawing it.· 
By Mr. Barksdale: 
Q. At the time of the accident on the 4th of De-
page 49 ~ cember, Mr. Roberts, did you know that there was 
danger of the bridge falling~ 
A. No, sir. 
Q. Had anything been pointed out to you as constituting 
a dangerous situation there 1 
A. No, sir. 
Q. I believe you testified on your dt.:·ect examination that 
you had· never been engaged in exactly this kind of job be-
fore ; is that correet Y 
A. No, sir. 
Q. You had worked for two years and a half as a bridge 
carpenter? 
A. Yes, sir. 
Q. But I think you testified that you· had never been en-
gaged in any job of completely replacing a whole overhead 
bridge like this f 
A. No, sir. 
Q. Did you know that the failure to take the flooring off. or 
the pulling of these bolts or the failure to support the bridge 
rendered it unreasonably dangerous~ 
Harry C. Roberts _v. Southern Railway Co. 53 
A. ·No, sir. 
page 50} JOHN KEESEE~ 
. being first duly sworn, testified on behalf of the 
plaintiff as follows: 
~~xamined by Mr. Barksdale: 
Q. ~fr. I{eesee, you are the father-in-law of Mr. Roberts, 
are you notY 
.A.. Yes, sir. 
Q. That is, he married your daughter? 
A. Yes, sir. 
Q. Mr. Keesee, what is your occupation 1 
A. Bridging. I don't bridge regularly all the time. Some-
times I am farming. Bridging is my principal 'vork. 
Q. What are you doing now? · 
A. Bridging for J. I. Hicks & Brothers. 
Q. And what specifically are you doing! 
A: State work. 
Q. Are you building any bridges Y 
A. Yes, sir; building a bridge now, a concrete bridge. . . 
Q. Have you ever supervised the building of any bridges Y 
A. Not supervised. I have been foreman. 
Q .. You have done practical work7 
A. I have done practical work. 
Q. Have you ever worked for the Southern Railroad? 
A. Yes, sir; right smart . 
. ' Q. How long ago 7 
A. Well, I quit work for the Southern when they 
page 51 ~ started double tracking and I haven't worked for 
them any more since then. 
Q. Now, it has been testified, Mr. J{eesee, that in the re-
placement or reconstruction of this bridge that the undertak-
ing was .to completely replace the timbers of thia bridge and 
that before any of the new timbers were placed in the truss 
or supports that the old flooring was taken out and replaced 
by new flooring and that when the gang began to replace the 
truss timber~ the bridge was completely floored. Is that a 
safe way to replace the supports of a bridge? 
A. I shouldn't think so. 
Q. What 'vould be the proper w~y to do it? 
A. Well, it depends on what shape the bridge was in. 
Q. I am speaking only of the flooring now. 
A. I would have moved the floor away. 
Q. WhyY 
• 
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A. Simply to lighten my truss, take all the weight off it. 
Q. When you replace these truss timbers, does that weaken 
ihe bridget 
A. When you replace them t 
Q. Yes. 
A. S'ure. it would weake~ it. When you pulled the floor up 
it would weaken it. The floor being jammed together and 
dirt all in there, 'vould help hold it up; ·when you pull the 
floor ·up it. helps to weaken it, of course, and, of 
page 52 }- course, to remove them old timbers you are bound 
to remove some bolts and whenever you go to pull 
your bolts, you weaken your timbers. 
Q. It. has also been tQstified that there was no support 1 
A. It should have been under there. If I had been going 
to replace a new truss in ·the place of the old one, I would 
have framed the truss first and then I would have put me a 
bench under the center between the tracks, under the center 
of the bridge, and I would place my new timbers on the in-
~ide of that sits there now and after I got my ne'v truss 
tightened up, I would also wedge on the bench to help that 
some. Of course, that is only until the new truss held it. 
Q. Is it anything unusual to put a bent or support un-
derneath the middle of a bridge 0l 
.A. Not anything in the world. 
Q. Is there room between the two tracks of a standard 
gauge double track railroad to place a bent or support? 
A. Yes, sir. 
Q. Is it ever done? 
· .. A .• Yes, sir; I helped to do it once. I helped to build one 
just like that one time. 
Q. On a railroad 1 
A. I was working for 1\1r. 1\L Johnson. 
Q. On the Southern R·ailroad 
A. On the Southern Railroad, and it 'vasn 't a 
page 53 ~ wagon bridge, but a foot bridge, exactly like that, 
running off Cabell Street toward Glamorgan and 
we placed the bench in the middle of that and the yard engine 
'vns running there all the time, also the other trains, and 
nothing in the world to hinder a man from doing it. Of 
course, he would have to place it on the Bulletin Board and 
put a slo'v order and make them look out for it. 
Q. Is it unusual or extraordinary to place a bent or bench 
underneath a bridge with a span of 50 feet or is that the 
course that an ordinarily prudent man 'vould take~ 
Q 
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A. Well, a man ought to put the bench under there, cer-
. tainly. 
Q. Is there anything extraordinary or unusual about doing 
it? 
A. To put the bench under there 1 
Q. Yes. 
A. No, sir, not· to my knowing. 
Q. Well, I mean not only you? 
A. Anybody else. I never saw one built any other way, any 
truss put up ·any other way. You have to have false work 
<.tnd, of course, if a man \vasn 't going to use a bench under it, 
lw would be using his own truss or false work and if you 
have to renew ~timbers right there, you would have more 
weight on it or as much as the new bridge ought to carry. 
That is the 'vay I see it. 
· Q. It has further been testified, Mr. Keesee, that 
page 54 ~ this bolt which is the southeast corner bolt, had 
been completely pulled out and also the southwest 
corner bolt had been completely pulled out and that this truss 
.arm at the southwest corner-the truss arm and the bottom 
cord had been fastened by bolts but no fastening had been 
placed at the southeast corner and that at the north corners 
the bolts had .either been completely drawn or were being 
drawn without any bracing connecting the truss arms and 
the bottom cord. Is that a safe method to pursue? 
A. No, not for me it wouldn't be without the bench under 
there. Of course, if the bench was under there .and tl1ey put 
it there, they could put them on in the right shape. Instead 
uf putting .them too straight up, put tl1em running so (in-
dieating) so if it kicks out you ''rant to l1old it back-not down 
so much. You want to hold it back, and then you could pull 
them bolts. You could have renewed the bolts provided you 
ltad the bench under there and then made it safe so that 
'Cou1dn 't have kicked out. Then you could have removed the 
bolts under there, but I would have been afraid to have done 
it without this, because if that gives a least bit the thing 
'vould drop and she would be all gone. That is all. 
Q. Would there be any reason why this truss arm and this 
bottom cord couldn't be fastened together so as to hold them 
together when the bolt is removed? 
r•age 55 }· A 0 Well. yon COllld fnst.en it together so it would 
hold it all right, Mr. Barksdale, but still if you 
rlidn 't have your timbers running back, your l)races on, it 
wotild have a tendency to kick or to shove a little and it is 
a pulling strain on this cord and if this gives the least bit and 
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lets down, then that' will make that pull. That cord has a 
pulling strain. 
Q. You mean these arms pull out laterallyY 
A. Yes, sir. If you don't fasten it so it can't give that 
way, but you can fasten it down so it will not kick out. I 
would be afraid to take the bolt out of there after you bolt 
it down, unless you had this bench here. If you had the bench 
· tmder there, then, I could pull the bolt all right, but I wouldn't 
go at it that way if it was mine. 
Q. Would it make the operation any safer to fasten this 
truss arm and this bottom cord togothor before the b9lt was 
pulled outY 
A. I would be afraid to do· it without that bench under 
there on a bridge like that. I would never do it unless I 
had a bench under there. I would simply be afraid to fool 
with a truss like that withuut a bench on there. I don't care 
what you would do. · 
CROSS EXAMINATION. 
By Mr. Leigh: 
Q. ~Ir. Keesee, I understood you to say-before I get to 
that, I will ask you, please, to give. me the be~e:fit 
page 56 r of your bridge experience. I didn't catch it ex-
actly! 
A. Of whatV 
Q. Of your experience in bridge building. I didn't hear 
you exactly. 
A. I bridged for Mr. Johnson, or, at least, I was assist-
ant foreman. I worked for W. W. Collins and Mr. N. L. Hall, 
the bridge supervisor. 
Q. Did I understand you correctly to say that yon had done 
no work since the Southern double tracked? 
A. Not since they double tracked. I haven't worked on 
any since they double tracked. 
Q. That was in 1915, was it not? 
A. Somewhere along there. 
Q. Now, what experience subsequent to that time have you 
had in railroad bridge buildingT 
A. I haven't worked any more for the S'outhern at all. 
Q. Did you work for any other companies? 
A. Other construction. 
Q. What co~panies were they? 
A. I worked a whole lot for the county and T worked for 
tl1e state mostly. 
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... . . Q.. __ Have you· worked for any other railroads subsequent to 
19157 
A. I di4n ;t do ~ny bridging. i put in some abutments 
down on the c~ & 0. ' 
· Q. Since the11 1 unde~stand you have been work~ 
page 57 } ing. o~ _county bridges Y . , . . 
work. 
A. I have be~n working on eounty and also state 
Q. That is overhead hig4way bridges¥ · . . 
. !\... No, sir,. not overhead. It is across creeks and such 
things_ as ~~at. . , . . , , _ .. 
Q. Just the ordinary bridge 7 As I under~tand, these are 
bridges for hig~1Vays ~cross th~ ~ailroads-ti?.e;v are pretty 
much. ~Jways built . ~y the. railro~d co~panies Y 
A. They are built mostli_ by the ra~lway eo;rnpani~~-
. Q~ Now; M~. H~ll1 as . I understand yo~* ~ince 1915 you 
have );lad no familiarity or experience with the custom em.:. 
pl~yed b~ railway companies in repairing bridges such as 
this? 
A. Not .for railr_qad people. Most _of my bridging since 
that has been on the county and such stuff as that-state 
work. 
J\tr. Leigh: i don't think this witnes~ has qualified as an 
expert, and I move tl~e-~ourt to s~ri~e out al,i of ~is testhn~ny~ 
'rh~ C.ourt._:. ~ thi~~~ that goes to the weight of. it_ and not to 
its admissibility. The motion will be overruled. 
By .Mr. te~gh: ~ . . . . . 
Q. Mr. Hall, I understood you to say that in your opinion~ 
Mr. Leigh : i note an exception, may it please your Honor, 
to the ruling. 
11age 58 ~ By . Mr; Leigh : . 
Q. I unders-tood you to say in your opinion it 
'~as ]?a<;l_pra~tiee to _remoYe the floor boards; I mean _tp floor 
tl1at l;>ridge_ d,uring the p_rogress of th£!t wqrk;_ Your idea; as 
l11nderstod it, is that the floor lioards added weight to the 
bri~ge_? . , _ _ 
A .. Of course, there is weight to it, ce;rtainly: .. . 
Q:. T]1en I i.t;nd~rstood you to . ~ay th:at _the floor boards 
themselves tended to give strength to the bridge~ How do 
you r~concile. those t\vo theories f 
A. It sure would do it. 
--
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• Q~ W.eil~-if :it woul(lgive ~trength·, de) y~rt-~hi~~ th~· stre~~ 
ft gave would ove~come the w~ight 01;. whal do you thinkf 
:.:· · A:- I -tllink tlie boa.rds removed· ougli:t to -he the ·best.· Of 
CQurse, you are bound to move them off and I think it wo·uld 
oe· best--to remove the boards first; ~ 
·. Q. '11hen, in accordance with my understanding of your 
festimony, -when the boards were put back the bridge would be 
stronger than it was before they were taken off? 
~_. A. Well, to pull them up, you understand~the old board~ 
on-there with tlie dirt. and all between them -and holding them 
and, of course, they would help to hold up some.· There is 
no·· doubt abO"ut that.- 0 
· Q. How can you: account for the -fact --tbat those boards 
could· add. strength to the bridge! I would like 
page 59 ~ you to explain that 1 
A. Of course it 'vouldn 't add as much as- three 
inehes more of timber, but it would be three inches deeper; 
you understand, which would give it a bearing to help ltold 
it some. 
· Q. Then your. theory is that on a vertical pressure the 
more weight you get; the more strength you get 1 
A. No, sir. I don't say the in ore ·weight you get. 0£ 
course the floor, as I told you awhile ago-to remove the floor 
first, I believe, is~ best.· . 
. Q. I. didn't understand v.rhat you meant by saying if you 
put boards· across there you would strengthen the bridge . 
. A. I understand· when a whole· ·bridge is standing that 
WflY and ~ull of dirt and everything jammed together, whm~ 
yon go to teari11g up, of course, you weaken your bridge~ 
Everything--you-do ·to it,·¥ou a:re ·Weakening it. ,. . 0 • 
Q ..... Still, at the same time, you say it 'vas bad practice no·t 
to tal{e those boards off? 
A. Yes. . . 
Q. And yet you say that the boards give it strength 1 
A. I ·believe you 'vould he advantaged in the lightening of 
the bridge. · ·:: 
Q. In other words, you think the lightening of the bridge 
would overcome the strength that the floor boards gave the 
bridge? · · . 
· · A. I· certainly think that it would be best to 
, puge 60 ~ lighten it. . . 
Q. But the floor boards did give it strength, in 
your opinionY . 
A. Yes. Before you commenced fooling with it, there was~ 
comething in that. 
59 
t· Q. :A.~tk~ theY; ~'~r~ Put bil~k; it .;as Sti-erigthim~d agahl by 
. he floor board.Sf .. : .. = •• . . . . 
-: A. Yes; you understand. you might .p-qt them up .good and 
:tight and, of course, they wpuld help to. hold some, t;hat is ~f 
~hey were nailed down, put up tight like they ouglit to pe 
ancl nailed down: . . '· . j 
Q. Mr. I~~e~ee, until this truss arm bad slipped out or 
moved lengthwis~ .of the bridge, no matter where the bolt 
was taken out, the strength or supporting strength or ~a:­
-pacity was in no. wise .impaired; was i~ unless it had moved, 
l.ulless it had slipped out this way? ·.- . : . 
A. Of course, it: ,would have to give a little. 
Q. The weight ·comes he:r;e? . _ 
A. The weigl1t pulls and kicks back .this: way.. . . ..: 
: Q. Now, as long as this end of this tiiis·s arm- remained 
:stationary, that truss has got every bit of the strength from 
that a:rm! 
A. As long as you ,hold it rig"ht there, yes, sir, but if it 
gives the least bit, you loosen it. : . ·. · ,· . · · · ; 
· Q. Of .course,-·. 've .nnders.tand this truss -arm right here is 
tlw main carrying strength of the truss, isn't -it f. · . 
A. That and this other .one. . . . ~ 
})age 61 } Q·. I understand, ·but here is .the truss.. .. Of. course 
that is the support it gets but as fax ·-as .carrying 
the load of this span, it carries it from thtr weight ·here being 
:reflected through that truss arm to this bent. That is the 
theory of it? 
A. Yes, .:sir. · ., 
; Q. ·As long -as this. r-emains stationary 'the bolt is merely 
})Ut in· there not t·o give it strength but to hold it in place Y 
A. A bridge- like that-.. I 11ever saw one in my life that 
that was set in .mor~ than two inches. That bolt helps to 
l1old it. .. ,, 
Q. It doesn't give tpe truss itself any additional strength? 
A. Holds· it rigl1t do,vn in place. If it holds it in place 
you are all right. ' · .. 
. Q. No,v, this model here shows that this cord or stringer 
·kn;s notched- also to keep that? 
· · A. ·Yes,- sir·.. . i • .• ·, .. ~;.. • . 
.. Q.. As long as that notch had the effec~ of keepirig thfs end 
from slippl.ng .out. it was just ·as· good as a bolt? · · · i 
A. As long. as the notch would hold it, but the· tro\l}?l~ with 
the old bridge, all of that is· always -rotte~. It is goue. 
Q. You didn 3t see this bridge, did you 1 
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A: J es; sil':: 
page 62 r Q. you saw the bridget·' 
A: Yes; sir; I saw it. 
Q. Y du saw it after the collapse! 
A: Yes; sir: 
Q. You weren't working on it 1 
A. Nd; sir: 
Q. Yen- just went over there to look the situation overt· 
A. Yes; sir. . . 
. Q; Ydu linew tliat there was a heavy plate which. wat;~ bent 
in a V shape, one angle af which ot one su.rface ;fitted here 
on this piece-I fotget 'vhat you eallit-and one fitted ·down 
the truss arm and that the bolt ran through and the purpose 
of that was to brace and hold those in together¥ 
A: Yes, sit; 
Q: To clamp it¥ 
A. Yes, sir. 
Q. Titat there was alsd a bolt there f 
A. Yes, sir, a plate under that~ . _ 
Q. And what is tbe nbject, in your opinion; of that truss 
brace riglit there Y 
A. Just the vibration; 
Q: Tti keep it ftt>Bi moving in; falling in or out t 
A~ Yes; sir; 
Q; That does not giYe any carrying strength to itT 
A.· No~ just to hold ib 
Q. But, as I understand you, as long as the truss 
J>age 63 ~ didn't fall to the inside of the bri<;Ige, or away 
frdm the bridge, or these ali:tls didn't slip out 
aldng that strhiger or cord; it wotild have all the strength 
it liad whether there were any bolts in it ot not f 
A. That is trrl@. As l01ig as you tlidn 't let that heel give 
away, it would hold all it would hold. 
Q: It wbuld li6ld all it would hold? __ 
A. As long as y6rl was not to overi«lad it; Of course, you 
could overload it more than the timbers woultl stand and that 
wuuld break~ 
Q. That would break front. its natural condition a:nd not 
from the bolts having been taken out. I am correct in that, 
·um I fiotf 
A. Of cotifse; as long as you lioid that it wouldn't break. 
Q. It carried everything it carried pritJr to- the moment 
you retnovea the bolt f 
A. Yes, but if that Ihi1ved you wottld be gone. 
Q. If that truss arm went down the truss would collapse 
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or have a tendency, at least, to collapse. You don't know 
yourself-you are not attempting to tell the jury,. as I un-
derstand, that the bolts .were moved. You don't know any-
thing about that of your own knowledge¥ 
· A. The braces when I ,vent over to the braces-there were 
no bolts in them except one. l'here was one bolt sticking in 
the end of one. It was just about that wide. You could see 
the p;rint of the claw bars on that edge. 
page 64 ~ Q. ·They had been pulled apart in the collapse 
of the bridge Y 
A. The bolts showed that it had lapped right back but 
shows it was pulled up about that much and you could see 
the prints where the crow-bar went under the head of it. 
All of the rest, as. well as I recollect, was out except that 
one~ 
Q.. This truss over here, in your opinion-the condition of 
the truss over here-did it have anything to do with the col-
lapse of the span over here 7 . 
A. Well, that side was put up higher and the floor left on 
there and pitched it over this way-
Q. I mean that might throw weight on it but this truss 
here doesn't of itself carry this thing here if it iR on an even 
level f 
A. No, sir, if that one over there was a.U right and stand-
inp;, it wouldn't have anything to do with it. 
WILL KEESEE, . 
being first duly sworn, testified on behalf' of the plaintiff as 
follows: 
Examined by Mr. Barksdale: 
Q. Mr. l{eesee, are you related to Mr. Roberts? 
A. No, sir ; not only by marriage. . 
page 65 ~ Q. You are a brother of John l{eesee who just 
testified 1 
A. Yes, sir. 
Q. Who is her father Y 
A. Yes, sir. 
Q. What is your business 7 
A. I am a mechanic, carpenter builder and all sorts of 
work like that. 
Q. Have you had any experience in bridge building? 
A. Yes, sir; right much. · 
Q. For whom have you built bridges Y 
A~ Well, I built three on the Southern and I was working 
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for contractors, working for Curtis & Zimmerman and I can 
n1ention the bridges I built. I built one across a cut at Mont-
view, one across the cut at Evington. Both of those were 
steel, and one across the cut at Otter River, and then I have 
repaired right many bridges and one thing and another, and 
'vorked for the C. & 0. about two years and also. worked for 
the Southern here about five years on bridges. 
Q. Have you ever supervised the building of a bridge? 
A. Yes, I was the manager of building those three bridges 
for the contractor, for Curtis & Zimmerman. I did it all. 
Q. Now, Mr. Keesee, this is a model of the bridge which 
collapsed in Pittsylvania County near Blair. It has been 
testified-
page 66 ~ ~Ir. Leigh: Will yon let me interrupt you just 
a minute. Instead of objecting afterwards, I want 
to sho·w his quali:fica tions. 
CROSS E.XA~1INATION. 
By 1\fr. Lelgh: 
Q. I understood you to say you had built two steel bridges 
and one was a wooden bridg·e at Otter River~ 
A. Yes, steel !-beams. 
Q. What other experience in railroad bridge building have 
you had with bridges similar to the one represented by that 
model? . 
A. I helped Mr. Johnson build the one at Little River in 
North Carolina and I worked with him generally, worked five 
years. 
Q. When was that? 
A. I just don't remember how long ago. It had been a 
good many years ago, several years ago. 
Q. What has your recent experience been in bridge build-
ing? 
A. The last bridge that I built 'vas those three across the 
cut. 
Q. When were those built? 
A. I don't remember the exact date, along about the time 
they double tracked. 
Q. Along about 1915? 
A. I don't remember, but when the double 
page 67 ~ track-
Q. You mean 'vhen they double tracked . the 
Southern Railway? 
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A. Yes, sir; that is when it was done. -
Q. Have you done any brfdging subsequent to that date7-
A. I haven't built one out and out, the whole thing. I 
l1ave done some repair work for county bridges. 
Q. What sort ·of bridges have you assisted in repairing-
subsequent to the time the Southern Railway Company 
double-tracked? 
A. Truss bridges, something on that order. I don't know 
exactly how long that span was. How long is that span? 
Q. 50 feet approximately but 45 feet is the exact measure-
ment, I think? 
A. They were buiit on that order. 
Q. Where was it you did that work? 
A. The countv I live in. 
Q. What cou1ity is that f 
A. Campbell. 
·Q. Was that on railroads? 
A. No, sir, county bridges. I haven't done no big lot of 
bridge work since I put up those three-mostly house work 
and concrete. 
n y the Court : 
Q. How long has it been since you put up those three? 
A. When they double tracked the Southern 
JJage 68 } through the;re. 
l\fr. Leigh: If your Honor pleases, I make the same ob-
jection to the qualification of this witness as an expert. 
Mr. Barksdale: I am 'inclined to agree with Mr. Leigh. 
The Court: I think the witness will stand aside. That ob-
jection will have to be sustained. 
C. L. DEl\IOTT, 
being first duly sworn, testified on behalf of the plaintiff as 
fo1lows: · 
Examined by J\Ir. Barksdale: 
Q. 1\!Ir. DeMott, where do you live? 
A. Lynchburg, Virginia. · 
·Q. What is your occupation or profession? 
A. I am a Ci vii Engineer. 
Q. Where did you obtain your profession·al :edncationl 
A. University of Virginia. 
Q. Have you ever had any practical experienc-e in the de-
signing and ~upervising of bridges? 
- -~--~-----· - ----·-. -----
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A. Yes, I designed quite a number of bridges, built quite 
a number, had quite a number· wrecked and renewed and 
built some in this county. 
By Mr. Leigh: 
· Q. What character of bridges does your experience cover, 
Mr. DeMott Y · 
A. All sorts. 
page 69 } Q. Specifically t 
A. I have built three bridges across the Staun-
ton River, one at Brookneal and one at Long Island. · 
Q. They are great long bridges, iron and steel bridges? 
A. Yes, sir. Then I have built small trestles-anything 
down to a beam bridge. 
Q. "\Vhat experience, Mr. De~Iott, have you had in the prac-
tical operation or methods followed by railroad companies in 
repairing overhead county bridges with a middle span ap-
proximately 45 feet in lengthY 
A. I don't know what you mean by middle span. 
Q. Well, I mean the middle span of the bridge, near the 
central portion of a bridge. If you will visualize a railroad 
double track and a bridge going over those tracks from bank 
to bank over a cut-I mean that section of a bridge-the 
span of the bridge, which is in the middle of the bridge, and 
furthest removed from the two ends of the cut. I am not 
attempting to go into the measurements, but I think you can 
.possibly catch my idea. 
A. Yon mean a bridge with a 40 or 45-f{)ot span Y 
Q. No, the while bridge is longer-than that, but I mean a 
span of 45 feet, a section of the bridge or span of the bridge 
which is 45 feet in length f 
A. I don't know that I have had one exactly 45 feet long 
or 48. 
Q. 50 or 60Y 
page 70 ~ A. 50 and 30. I have had a good deal of experi-
ence with bridges of that sort. I recently was sent 
by the Board of Supervisors of CampbeU County to inspect 
a couple of bridg-es they thought were in bad repair over 
Seneca Creek. One right at the Virginian S'tation called 
B·eneca and one about 500 or 600 yards from there and I have. 
had to do with a great many bridges of that span. 
Q. (Jan you particularize as to some of those bridges other 
than the two you have mentioned? 
A. I have mentioned two. 
Q. Can you give us other instances! 
Harry C. Roberts v. Southern Rail way Co. 65 
A. Well, if you can tell me anything peculiar about those 
b1idges that are different from anything else, I can tell you a 
little bit more about them. 
Q. There you see a general model of t:qe bridge. That 
model represents the span in question which is 45 feet in 
length. 
A. That Js nothing but a. queen post bridge. 
Q. I am asking you to give the benefit of your experience 
1vith similar bridges as a designer or as a constructor or as 
a builder~ 
A. Well, sir; I have had to do-I have built, I think during 
1Hl2, eight bridges and four of tl1em were of a type like . 
this. 
Q. Have you ever had anything to do with practical work-
ing of repairing a bridge of that character and do 
page 71 ~ you la1ow the custom and methods adopted in · re-
pairing those bridges Y 
A. Yes, sir; on two different occasions I was City Engineer 
of Lynchburg, Virginia, and we had there, I think, 20 or 30 
bridges under my control. They were constantly undergoing 
repairs and examination, some of them renewed under my 
supervision and there are several bridges in the City of 
Lynchburg that are under contract to be kept in repair by 
the railroad companies. I saw that was done and how it was 
done. · 
Q. But, as I understand it, you are an engineer and not a 
practical bridge builder f You are an engineer¥ 
A. I an1 a ch~l engineer and I have built bridges. 
Q. But it is not your regular occupation to ·build bridges. 
The Court: Is the object of that examination to object to 
his competency as a witness¥ 
Mr. Leigh: To see whether he has qualified to testify. 
The Court: Don't you think a civil engineer of the Uni-
versity of Virginia, a man who is _engaged in civil engineering 
~1nd has been since that time, ought to be suf:ficieD:tly familiar 
with conditions of that kind to testify as an expert? · 
JVIr. Barksdale : I should think he would be qualified if he 
never built a bridge. 
l\{r. Leigh: If your Honor thinks Mr. De!tfott is qualified 
· to testify in this particular-
page 72 ~ The Court: · I think so, Mr. Leigh, that is if I 
anticipate what Mr. Barksdale expects to prove 
by him or if I anticipate the line of query he expects to fol-
low. 
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Mr. Barksdale: It is obvious. I called him as an expert 
in his own profession. 
The Court: I think he has shown his competency as a wit-
ness, ~Ir. Leigh .. 
Bv Mr. Barksdale: 
· Q .. I think you have testified, 1lfr. De~fott, that you 'vere 
familiar with the type of bridge as shown by this model f 
A. Yes, that is what we call a queen post. 
Q. Nothing peculiar about this type of bridge? 
A. Nothing, no, sir. 
Q. It appears in evidence, :.Mr. De:Niott, that a Southern 
Railway bridge gang went to this bridge which is located near 
Blair in this county and undertook to replace and recon-
struct this bridge and in so doing they first renewed the floor-
·ing, that is put in nmv planks, pine creosoted planks in place 
of the flooring which had been worn, and then set about re-
newing the truss arms and at the time when they undertook 
to renew the truss arms and replace them with new timbers 
that tbe bridge ·was completely floored in part by new tim-
'hers. Is that the reasonably safe 'vay to replace the bridgeT 
A. I should think they went about it the wrong way. 
Q. What would be the ordinanly prudent course 
page 73 } to take as to the flooring? 
A. The flooring should have been taken off if it 
·was going to be renewed and the trusses renewed first. 
Q. Why sl1ould the flooring have been removed? 
A. Because it would relieve the strain upon the truss tim-
l:ers. The trusses have to carry-this frame has to carry 
the entire load across that span and tl1e least load you can 
have on it ·when you are fooling with those tl1ings, the better 
off you are. 
Q. Exactly. Is that an unusual procedure, Mr. De1lfott, to 
strip the floor before the trusses are replaced~ 
./i .. Oh~ no; I don't think it is absolutely necessary to de-
prive the trusses of their entire load while you are renewing 
fh(!m, but if yon are going to take part of the load off, it should 
be left off until they are renewed or certainly renewed be-
fore you put the ne'v timbers 'vl1ich are heavier tl1an the 
old timbers. 
Q. In other words, I understand yon to say that if yon ran 
take any weight off the trusses, it is the proper thing to do f 
A. That is right. 
Q. It also appears in tl1e evidence, 1l!r.' De~Iott, that be-
~ides the floor having been renewed that there was a new 
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stringer which had been placed on the bridge before the old 
one had been taken off. That would also add weight, would 
it not? 
pnge 74} A. Yes, that would add sqme weight. That has 
got to be put there. That has got to be placed 
there. 
Q. That was all right. Now; it further appears in evidence 
that the south bolts here and here had both been removed 
completely and that tllis truss arm and this bottom cord, that 
is the southwest corner, had been fastened together by a· 
brace, but that no brace had been put at the southeast corner 
llnd at the time the bridge fell the two north bolts had either 
been pulled or had been unfastened and were being pulled out 
w'ithout any bracP beh1g put to hold the truss arm and the 
bottom cord. Is that a safe 'vay to proceed~ 
A. 'Veil, that depends upon the joints, sir. That joint there 
is more straine9. than any other joint in the bridge. 
Q. 'Vhile you are a bout it, explain why it is more strained. 
~Vha t carried the load of the bridge, and so forth~ 
· A. The load of the bridge comes down unquestionably on 
this floor beam here. The joists carry it to that beam. That 
beam is carried by this bolt here to this joint here up to the 
top and as the pressure comes down from that, which comes 
fr.om the pull on this floor beam, that tends to kick these two 
sticks out endwise. I have rarely examined a bridge of this 
kind that I clidn 't find a crack of some sort from the bottom 
of the notch in this bottom cord out to the end of that stick; 
Sometimes that piece of timber has kicked clear out of there 
and it depends entirely upon the bolts or fish .. 
page .75 ~ plates or some other stirrups that go around here 
and hold these timbers together. In designing a 
bridge, we generally make this bottom cord or stringer a foot 
or hvo longer than is absolutely necessary in order to keep 
that piece from kicking out and splintering off there. That 
joint, as I say, has to carry the entire strain. Whatever load 
comes on here has got to come to this place and it tends to 
kiek this stick out endwise and spread these two pieces apart 
and it is absolutely necessary that that joint shall he held to 
prevent tl1at spreading. 
Q. If we assume tha.t this joint is held together by a bolt 
and if the bolt is unfastened and partly withdrawn or wholly 
wHhdrawn, would it be any safer to connect this truss arm 
ancl the bottom cord in some other way? 
A. It ought to be done, sir. If that joint depends any 
}tt all upon that notch to hold it, then it should have been re-
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enforced across here to have held that joint together before 
that bolt was withdrawn. 
Q. I think you testified that it is customary to notch this 
bottom cord? 
· A. Yes, it is generally notched. 
Q. However, in the construction of the bridge, do you de-
pend upon that notch t 
A. Not ordina:rily. 
Q. WhyY . 
A. Because of the fact that the notch is cut down 
page 76 ~ into this bottom cord ·and the grain runs length-
wise and the kick comes exactly lengthwise of that 
grain and if that stick should splinter, then there is nothing 
to keep that from kicking O\ltt 
Q. Exactly. In other words, the notch is not strong enough 
to be depended upon; is that correct f 
.. A ... That is right, sir. 
Q. The notch is an extra ;means of holding this truss arm 
in place1 
. .A. To keep it from starting. 
Q. I understood you to just testify it is not ·suffici<:mtly 
strong to rely upon a notch exclusively Y 
A. I have never known of anybody to do it. 
Q. And hence ordinarily these two timbers, the truss arm 
and the bottom cord, are fastened together by other means? 
A. Yes. 
Q. In this case by a bolt. Now, when the bolt is unfastened 
or withdrawn or partly withdrawn, is it or is it not proper to 
insure safety to fasten· by other means, a brace or other 
me.ans, this truss arm in this bottom cord 1 
A. It should be fastened together by all means. 
Q. Is there anything unusual about t,hat procedure! 
A. Nothing. 
Q. Is it the course that ordinary prudence would dictatel 
A. If the people taking the bridge down knew about bridges 
they certainly would have fastened it. Any man 
page 77 ~ who can analyze the strains of a bridge. should 
know that that joint should be fastened there so 
it would be beyond the possibility of slipping. 
Q. · ~{r. DeMott, "rhen you removed the fastening of this 
joint, then what happened to the support of the truss and 
when I say fastening, I mean notch as well as other means. 
· A. When you take this bolt out? , 
Q. When you take everything loose, what becomes of the 
benefit of your truss? 
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A. The thing is bound to collapse. That is all. It is bound 
to collapse. 
Q. In other words, the whole bracing or holding power of 
the truss depends upon that joint; is that correct ol 
A. That is correct. You might as well slip these two joints 
l•y one another and let it kick up that 'vay. · 
Q. And when you remove the means of holding this joint 
here together, then the holding power of your t:rnss there 
disappears; is that correct 1 
A. That is correct, sir. 
Q. And the same is true, of course, for each corner Y 
A. The bottom of the main brace. 
Q. It further appears, ~Ir. De:J\tfott, that this bridge was an 
overhead bridge to carry the public traffic, pedestrians and 
vehicles, over the Southern Railway, its main line, double 
tracked, standard construction, and that there was no sup-
port, no bent, placed underneath it to support it. 
page 78 } Is it possible at such a place to put a support or 
bent underneath the bridge 1 
A. Yes, sir. 
Q. Is there room between the two tr~cks of· the double track 
distance to place a support? 
A. Yes, sir. 
Q. Would that have made this operation any safer? 
A. That operation could have been conducted perfectly safe 
in an absolutely safe manner by putting supports underneath 
it which would have added to its safety, yes, sir. 
Q. That is just what my question was. Would it have been 
safer to have placed a bent or support underneath the bridge 1 
A. Yes, it would have been safer. 
Q. Is there anything unusual or extraordinary about plac-
ing a. bent under a bridge which is being replaced j 
A. Not at all, sir. ... 
Q. Did you ever know of it being done¥ 
A. Very frequently done. 
Q. Whether ·a bridge was ·being replaced, renewed, as 1 
l1ave stated, 'vould or would it not have been the course of 
ordinary prudence to have placed a bent under there 7 
A. Well, I should say that if the timbers were in very bad 
sl1ape, then that shottld have been done. If this truss was 
safe for carrying its load and for operations but was rotting 
rapidly so that you say it would be gone in another 
page 79 ~ couple of years and they want to put a new one in, 
it ·would hold up while you were putting in a new 
one but if the timbers ''rere bad at all so there was any im· 
----------
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minent danger, then it should have been supported by all 
means. 
Q. It has been testified that the timbers were rotted. Now, 
I ask you should there have been a bent underneath' 
A. I think there should have been. I should certainly have 
put one there. . 
Q. You think a man who knew his business as a bridge man, 
a man of ordinary prudence, would have done soY 
A. If he knew his business as a bridge man, I think he 
would have done so. He certainly should have done so. 
Q. I think you have testified that there was ample room 
between the tracks of a double track railway to build such a 
support1 
A. Yes, the double tracks of a railway are 13 feet apa,rt 
ou center, 13 feet from the center of one track to the center 
of the' other. The width of an ordinary ·Coach is 9 feet. The 
outermost projection part of a locomotive is about 9¥2 feet, 
and to have put false work, which is ordinarily made of poles, 
or a 6x6 would have been big enough in between those tracks 
aud gone up to have held that bridge, would have still left 
nearly two feet between the coach and the bridge timber so 
there is plenty of room in there for a man to stand when 
trains go by. Of course, you don't want· to stand 
page 80 ~ there if they are running 60 miles an hour, but 
there is plen~y of room for a man to stand between 
hvo tracks when two trains are passing. As you know in 
yards ordinarily they make those tracks 12 feet centers and 
Yf~1 there is an abundance of room for the switchman to 'valk 
up and down between rows of cars. 
CROSS EXA~IINATION. 
D;7 1vir. Leigh: 
Q. }.fr. De~fott, assuming that track here or that truss arm 
WHS bolted to th~t cord, as I understand you to say it should 
have been, I understood you to sa.y that tl1at bolt should not 
have been pulled until all the "rork had been done that could 
be done. Wasn't that what you said¥ 
A. No, I didn't say that. I said that this bolt 'vas material 
in holding that joint, that the joint should have been re-en-
forced before the bolt was drawn. 
Q.· Assuming that the bolts had not been drawn, in that 
progress of the work, if that bolt had not been withdrawn, 
would you think it necessary to put bents under the span? 
A. If the bolt had not been withdrawn' 
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Q. Yes. 
A. The blot had to be ·drawn to renew this timber. 
Q. Suppose at that time it had not been done; assuming 
it had not been done at that juncture, 'vhat would be your 
opinion~ 
page 81 r A. I believe you said the timber was to be re-
newed' 
Q. I am asking you another question. Just assuming that 
it had not been dra,vn, was still bolted together, what would 
be your opinion as to the necessity-
Mr. Barksdale: You mean it had neither been drawn or 
unfastened at all1 
1\IIr. Leigh: Yes. 
A. And you weren't going to do anything with the bridge~ 
By Mr. Leigh: ... 
Q. Well, what we were going to do is not what I am get-
ting at. I am getting at what has been done with reference 
to the time of this accident. What is your opinion as to 
the necessity of a bent to support the bridge at that time 7 
A. If you were not going to do any work you don't need 
that, provided this thing is safe. If this thing is unsafe, it 
should be made safe and if they had had an engineer there 
he should have made it safe. He is very much to blame, sir, 
if lH~ didn't. 
Q. Made it safe in what respect? 
A. To keep it from falling from any cause whatever. An 
engineer could have done it. 
Q. Do you know what the practice is on railroad companies 
in renewing or repairing bridges of this character Y 
A. I think I do, sir. 
Q. You are familiar with that? 
pnge 82} A. I have seen it many and many a time. I 
kno'v quite a number of bridge workmen for quite 
a num her of railroads. 
Q. Yon know them? 
A. Yes, sir. 
Q. You.don't do tl1at work for railway companies? 
A. No, sir. I sometimes act as an expert for the S'outhern 
Hailway Company. 
Q .. In an advisory capacity? 
A. Yes, sir. 
Q. Do you design their bridges t 
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A. No, sir.· 
Q. You don't supervise their repairs Y 
A. No, I have had occasion to design some bridges \vhich 
they enlarged. and the railroad engineers seem to go to great 
length to make these things perf~ctly safe. 
DR. H. B. SPENCER, 
being first duly sworn, testified on behalf of the .plaintiff as 
follows: 
Examined by Mr. Barksdale: 
Q. Doctor, where do you live? 
... ~. Lynchburg. 
Q. What is your profession? 
A. I am a physician, specializing in X-ray. 
Q. I understood you to say your specialty was 
page 83 ~-X-ray work? 
A. Yes, sir. 
Q. How long have you been engaged in this special work 1 
A. About 12 or 15 years. · 
Q. Doctor, have th~re been any pictures made in your office · 
of the injurr to this man Roberts f 
A. Yes, sir. 
Q. Have you those pictures? 
A. Yes, sir. 
Q. I- ask you to please introduce them in evidence. Has 
those any marks on them? 
A. The dates when they were made and the number of the 
plwtograph. 
Mr. Barksdale: I will file six pictures marked Exhibits 
Spencer Nos. 1, 2, 3, 4, 5 and 6. · 
By ~fr. Barksdale: 
Q. I believe three of these are foot pictures and three are 
baek pictures ; is that correct Y 
A. Yes, sir. 
Q. Have you made any report of ~our opinion as to what 
these pictures show f 
A. Yes, sir. 
Q. Taking the foot pictures first, I will ask you to read 
into the r~cord what your opinion is as to what the foot pic-. 
hn·es show. · 
Mr. Leigh: I think tl1e witness ought to give his opinion 
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from the pictures and not introduce his writing. 
page 84 ~ Mr. Barksdale: It is just exactly what I am try-
ing to do. I think he has a right to use notes to 
refresh his memory and what I am asking him to do is simply 
to use his notes as to what the pictures show. 
~Ir. Leigh: You don't 'vant to introdu~e that into th~: re~­
ord? 
The Court: That is what I understood. 
M·r. Barksdale: Of course, he can't introduce something 
l~e has made as a statement, but he can testify as to the pic-
tures from his notes. 
By !1:r. Barksdale: 
Q. Please state to the jury, using any notes that you have 
made and desire to now use, your opinion as to what is shown 
by the pictures which you have taken of Mr. Roberts' foot? 
A. Do you want me to hold it so the jury can figure it outt 
By Mr. Barksdale: 
Q. If the jury is like me, they can't understand it, but I 
would like you to show it to them anyhow as you testify. Any 
'vay, you can hold it so the jury can see? 
A. This is. made to show the heel and ankle joint of the 
injured foot, marked "R" and on the side marked "L", shows 
the· opposite foot or good foot. There is a transverse frac-
ture, as we call it, running down through .the l:eel bone or 
orcalcis. This posterior or back portion seems to 
page 85 ~ be tilted up slightly in the anterior portion. There 
are other lines of fracture running in through 
liere. Here is another view which shows a fragment line to 
tlu~ inner or medial side. There has also been. a longitudinal 
fl'acture or lengthwise fracture through the anterior portion 
of the body of the bone, running through here. This area 
've speak of here as tl1e metatarsal arch has dropper. It 
should sit up here. .There should be more of an arch in this 
bone than ther.e is in that one. The difference in the appear-
:nuce of this bone we speak of as· atrophy. That occurs from 
lack of use. 
Q. You spoke of a fragment as being apparent in the pic-
ture. Where did that fragment come from 1 
A. It came from the side of the oscalcis. 
Q.. You mean there is a fragment or splinter of bone which 
j s loose from the main portion of the heel bone Y 
A. I wouldn't say it was loose, but it has been separated 
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and sticks out to the inner side. One end of it may still be 
attached. 
Q. Do your pictures show any other fragments as being 
loose from the bone f 
.A.. I don't think so. I didn't notice that. I don't know 
that ;I made any memorandum of any others. There is a line 
on this front end 'vhich is a fragment, but not separated like 
the other one. 
Q. Now, to use language that I am familiar with, 
page 86 r your pictures show how many fractures in his 
right heel bone? 
A. I will have to count those lines all up. It is what we 
speak of as a comminuted fracture, that is a number of 
fractures, and I haven't counted to see how many fracture 
lines go through there. 
Q. Could you say how many major fractures there are, 
hu~e breaks T 
A. There are four or five that I can count. 
Q. There are four or five major fractures of that right 
heel bone? 
A. Yes, sir. 
Q. And they are what you call comminuted or sort of ragged 
typeT 
A. Yes, sir. 
Q. Doctor, have you taken any pictures of his back f 
A. Yes, sir. 
Q. Are these the films f 
A. Yes, sir. 
Q. Will yon please show them to the jury~ 
A. This :film is made with the patient lying on his back. 
~rhis one is made 'vith the patient lying on his side. I will 
first take .up film 6. These are the sections of the spine or 
Yertebra and show the portion of the vertebra that we speak 
of as the lumbar. They are numbered 1, 2, 3, 4 and 5. The.s~ 
first a.ud second lumbsr show compression or narrowing of 
their anterior margins when compared with the 
}JFtg'e 87 ~ others. You see how square they ~orne up and 
these have been squeezed together. In addition to 
that, there has been a fragment loosened from the upper an-
terio;r portion of the first lumbar vertebra. You can see a 
crack rjght through where that arrow shows it. Films Nos. 
4 lJnd 5 are made to be used with a stereoscopic view and you 
onJy get your real information there, with the exception that 
there is here a shadow which may he caused by either a small 
frngment or subsequent bony production following the tear-
iiJg of a ligament from its attachment at that point. 
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Q. Then in every-day language,. I understand you to say 
that your pictures disclose a fracture of the two segments 
of the spine known technica11y as the first and second lum-
bar? 
A. Yes, sir. 
Q. And that one of them shows something which you think 
to be either a small fragment of bone torn loose from the 
bodies of the vertebra or a ligamentous attachment or what 
we would &all a callous Y 
A. Yes, sir. 
Q. Which is formed in his backbone t 
A. Yes, sir. 
CROSS EXA~IINATION. 
By Mr. Leigh: 
Q. Doctor, when were your pictures taken of Mr. 
page 88 } Roberts' back Y 
A. The dates are on there. 
Q. I didn't kno'v whether you had given the dates. 
A. The date of the photograph is on each film. Nos. 4 and 
5 were taken on November 10, 1926, and No. 6 was made on 
November 16, 1926. 
Q. In the pictures of the series 1, 2 and 3, the radiographs 
of the foot, I notice you ha.d a picture that seemed to be in 
a folder shape, one on the left and one on the right 7 
A~ They are not folded. They are two photographs ou 
the same film. · 
Q. One is marked "L" and this is ''R". Did I understand 
yon to say that one showed a picture of a. good foot and one 
of Mr. Roberts' foot? 
A. No, both are his feet. 
Q. That is one is his left foot and the other is his right 
foot? 
A. Yes, sir. 
At 12:30 a recess was taken until 2:00 o'clock P. M. for 
lunch . 
. page 89} AFTER.NOON SESSION. 
Chatham, Virginia, November 23, 1926. 
1\iet at the expiration of the recess. 
Present: S'ame parties as heretofore noted. 
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DR. BERNARD H. KYLE, 
being first duly sworn, testified on behalf of the plaintiff as 
follows: 
:E.~xamined by Mr. Barksdale: 
Q. Doctor, where do you live¥ 
A. Lynchburg, Virginia. 
Q .. What is your profession f 
A. Orthopedic surgery. \l · 
Q. I take it you mean by that you are a ~I. D., a doctor, and 
that you specialize in orthopedic work? 
A. That is right. 
Q. Will you please explain 'vhat you mean by orthopedic 
workY 
A. Orthopedic work is work that pertains to bones and 
joints and deformities. 
Q. Doctor, have you examined the plaintiff in this case, 
1\lr. Roberts? 
A. I have. 
Q. Have you examined the X-ray pictures made by Dr. 
Spen~er which .were introduced in evidence this morning1 
A. I have. 
Q. As to J\:Ir. Roberts' foot, which foot is "the 
pnge 91 ~ injured one? 
A. The right. 
Q. Please state what your examination of the actual foot 
and the picture has disclosed to you as to his injury Y 
A. The examination of his foot shows marked swelling in 
thE' region of his heel and ankle joint, thickening of the cap-
sule and limitation of motion from side to side. There also 
can be felt on the inner side of his heel a piece of bone, some-
thing hard which the X-ray shows as a bone ·spur. 
Q. Yon mean that that spur is loose from the bone from 
'vuich it is broken? _ 
A. It is broken loose from the bone but I think it is at-
. tached to one end and swung around. 
Q. From your examination of the pictures and the foot, do 
you find whether or not any bones in the foot have been 
broken? · 
A. The X-ray radiograph ·shows that his heel bone has 
been fractured about through its center and that a piece of 
bone on the inside has been torn away and sticks to the inside 
under the soft part. 
Q. Besides that vertical fracture which you have described, 
are t~ere any other fractures? 
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.. '1.. There is a misplaced piece of bone that tilts up near the 
joint of a bone that tilts up near the joint of a bone that fits 
en top of the heel bone. · 
page 92 } Mr. Barksdale: If Your Honor please, I see 
that the defendant has a model of the actual bones 
of the foot and I understand that they expect to use that in 
the examination of the witness and I am going to request-
Mr. Leigh: Yon ate 'velcome to it. 
·Mr. Barksdale: That I be allowed to use that in the ex-
amination of this witness. 
By Mr. Barksdale: 
Q. Is that a mocTel of the bones of a human foot' 
A. It is, the right foot. 
Q. Which is the s-ame foot that was injured in this case 7 
A. Yes, sir. 
Q. Will you please show the jury, using that model. 
1\{r. Leigh: Is that a model or the foot itself, a skeleton 
of the footf 
Mr. Barksdale: I used the word "model" wl1ich is prob-
ahly incorrect. It is a skeleton of a foot, being the actual 
bones. 
Bv ~Ir. Barksdale: 
· Q. Is it not, Doctor¥ 
A. Yes. · 
Q. Will you please sl1ow the jury from this, X-ray picture 
of the foot just where those fractures are and what the re-
sults are? 
A. The main fracture that he has is j~st about through 
this part of the bone. This is the heel bone and the frac-
ture extends clear through this bone. On the in-
page 93 } side there is a piece of bone torn loose and sticks 
out lik(l tlutt. about tl1at far, which makes it painful 
beeause it is sticldng into the soft parts. In addition to that, 
there is a misplaced piece· of bone just about in this region 
wl1ich interferes where one bone glides over the other. That 
joint has a sliding motion and some latera1 motion in it and, 
iu addition, this main fracture extends. through into that 
joint which usually gives trouble. 
Q. Doctor, out here these bones in front-is there any in-
jury or displacement to any of those bones? 
A. Yes, sir, dropping down of his foot at this point, be· 
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tw·een these two bones, which giYee: him a marked flat foot 
bt1tween this bone and that one. Besides, his foot is what 
've term pronated. It is turned in or rather, as you would 
term it, turned out. In other words, his, foot sets in that 
position, in addition to being flat-footed. 
Q. I understood you to testify that one of these fractures 
extended all the way through this bone vertically, this oscalcis, 
I believe is the technical name of it, or heel bone, up into 
the joint. Has that break healed 1 Has it grown together Y 
A. I think it has. 
Q. It is natural to assume after a year it has grown to-
gether, I take it? 
A. Yes. 
Q. When a fracture like that heals, does it heal 
page 94 } smooth at the edges there 7 
A. It does not. It usually throws out callous. 
That is the way a bone heals, throwing out new bone and in 
throwing out callous, in healing, it makes it rough inside 
where it is supposed to be smooth. 
Q. Such a formation as that where this heel bone joins the 
bone above it would have what effect, if any, upon the ease 
of movement and the freedom from pain of the patient? 
A. They are, in a large number of cases, painful in walk-
ing. 
Q. Did you find whether this man Roberts was able to walk 
on that foot? 
A. I don't think he is. 
Q. Whyf 
A. Because of that fact, two reasons, first the fracture ex-
tends through into this joint and the other is that he has a 
piece of bone sticking into the soft parts on the inside so 
there are two reasons why he can't walk without pain. 
Q. Which bone of that foot carries most of the weight 
when a man is standing 7 
A. Two, the astragalos and the oscalcis. 
Q. Which bone is the one underneath? 
A. The os calciA. 
Q. Which I believe you testified is the one that 
page 95 } is broken? 
A. Yes, sir. 
· Q. When he lets his weight down on his heel, what hap-
pens there? 
A. It pushes these two bones together and they move a 
little bit. One moves on the other and that makes it pain-
ful. 
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Q. Why does it make it painful f 
A. Because they have got a rough surface where there 
should be a smooth surface. 
Q. Where- there should be a perfectly smooth joint, he has 
a roughness on .account of the heel fracture 1 ' 
A. That is right. 
Q. And also, I believe you testified, on account of that 
splinter which is loose and presses into the soft part of his 
foot? 
A. Yes, sir. 
Q. Can you tell by the examination of the X-ray plates 
and the man's foot whether he has had any tearing or dis-
arrangement of his muscles and ligaments? 
A. The X-ray, of course, this picture does not show any 
soft parts. It shows nothing but bone as a rule. He must 
have had a good deal of tearing of the soft parts in order to 
have gotten an injury lil{e this. 
Q. Do you mean it would have been impossible to fracture 
that bone like it was without tearing loose the ligaments T 
A. Not altogether impossible. I think it would 
page 96 } have been impossible to make this foot flat and 
pronated as it was without tearing the softparts. 
Q. Is that the picture of both feet? 
A. This is the right and left. 
Q. Is there anything in his left or good foot to indicate a 
pronated or flat-footedness? 
.l\.. I don't think so. This doesn't show all of his foot. 
Q. It doesn't show it far enough but, as far as it shows, 
you don't see any indication of that? 
A. No1 sir. Q. Doctor, is that injury a permanent one? 
A. I think it is. 
Q. Can it be improved? 
A. Yes, sir; he can be improved. The only way you can 
itnprove him. is by an opedation. That operation 'vill con-
si~t in removing the spur of bone that he has on the inside 
nnd I dopbt that he could be able to 'valk without pain unless 
this joint was entirely obliterated and fused together, that 
is, make it one bone. 
· Q. How would you go about that? 
A. You would have to go into the inside of the foot and 
with a chisel take out the bottom of this and the top of that 
Dnd set them back together and let them grow together. 
Q. And the result of that would be to remove this joint 
between the astragalos and . os calcis altogether Y 
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A. That is right. 
page 97 ~ Q. And leaving just a solid piece where there is 
now and is by nature a joint¥ . 
A. Making one bone when now there are two. 
Q. Is that a common and well known operation Y 
A. That operation has been done for about two years. 
Q. Has it been done widely¥ 
A. I mean widely two years. It has been done prior to that 
time, but it is a pretty well accepted operation now for frac-
tures of this kind. A great many people do it right away 
as soon as the fracture happens. 
· Q. Assuming that operation were performed and it was 
as successful as you could hope for it to be, what 'vould be 
the result then 1 W 9uld his foot be as good as new1 
A. I don't think so. l-Ie would have a painless foot, I think, 
but it wouldn't be as good as it was before. 
Q. Would he have any .disability1 
A. I think he would. 
Q. About what, if you can estimate it that way, p·recen,tage 
ot. diasability would there be after a successful operation 
snch as you have described 1 
A. He would have about 35 per cent disability, I would . 
say. 
Q. Even if you removed that spur of bone and had as good 
result as you could look for in that fusing of the bone'l 
A. YesJ. sir. 
Q. In his present condition do you think from 
page 98 r your examination of him and the pictures, that 
· he is able to walk, put his weight on that foot? 
A. He is not. 
Q. You don't feel any doubt about that¥ 
A. No, sir. 
Q. Have you examined his back and the X-ray pictures of 
that! 
A. I did. 
Q. What injury, if any, has he received to his back? 
A. He has a fracture of his first and second lumHar verte-
bra, the bodies of the first and second lumbar vertebra. 
Q~ What is the result of that Y 
A. The result is that the motion in his back is very limited 
and he is tender in that region. · 
.Q. Does it weaken his back any1 
A. I think it does. . 
Q. Do you know whether there are any splinters or frag-
ments caused by that fracture? 
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A. These two bodies are mashed do-wn, wedge shape, which 
flattens them, and in addition to that, the radiograph shows 
two bone shatters opposite the spaces of the first and second. 
You can't tell-I can't tell whether they are in the joint itself 
or lie in front of them. 
Q. You speak of that as a fracture of the first and second 
lumbar. The lumbar segments are parts of the backbone, 
aren't they? 
page 99 ~ .A.. Parts of the backbone. 
Q. In every day laymen's parlance how would 
you describe that injury 1 Was Iris back broken? 
A. His lower back. His back is broken. His back, in the 
lower part, down in the small of his back, just about where 
your belt goes around, is broken. 
Q. You would call that a broken back? 
Jl. Yes. · 
Q. Of course, not broken in two. If it were, what would 
happen to him? 
Jl. Clear in two 7 
Q. Yes. 
A. He would probably be paralyzed. 
Q. As I understand it, the backbone, what we call the back-
bone, consists of a number of segments, with an opening in 
the middle that runs all the way up; is that right? 
A. That is it. 
Q. What is in that opening? 
A. The spinal cord. 
Q. What is that? 
A. The spinal cord connects the brain with all parts of the 
body. 
Q. Is it a nerve? 
A. A nerve. 
Q. It is the center of the whole nervous system 
page 100 ~ is it not? · 
A. That is right. 
Q. And the nerves that go through the rest of your body 
emanate out from that 1 · 
A. That is right. . 
Q.. Are there any nerves on the inside of these segments 
that were fractured in Roberts' back? 
A. Well, the spinal cord passes right along through there. 
Q. I want to make it clear. Those sections are low down 
about what we call the small of the back? 
A. Yes. 
Q. Is that a permanent injury? 
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A. You mean to say whether he will ever have a back that 
will not be painful1 It is permanent insofar as the fracture 
bus occurred and mashed down. You will never eorrect that, 
the mashing down. 
Q. Will his back ever be as good as it was before it. was 
broken? 
A. That is very difficult to answer. He might possibly, 
under treatment, in six months, have a painless back. On the 
other hand, he. may have a painful back all his life. I can't 
J;ay. 
Q. Is it possible or probable that he will continue to have 
I>a.in in his back? 
A. Certainly, unless he is supported with some sort of ap-
paratus and the back baked until it quiets down. 
page 101 ~ Q. Even if that is done-suppose that all the 
treatment t~at you orthopedists know is given 
him for six months or longer, if you think necessary, could 
you then say that he will be a cured man so far as his back 
is concerned Y · 
A. No, sir; I could not. 
Q. In other words, you think that you could help him but 
you don't think that you or anyone else could say that you can 
completely cure him; is that your statement? 
A. I could not. 
Q .. Is it possible or probable that that back may be weak 
permanently? 
A. Probable that it will. 
CROSS EXAlVIINATION. 
By Mr. Leigh: 
Q. Doctor, did I understand you to say that there was a 
fracture of the bone other than the heel bone from your 
examination of ~1:r. Roberts and examination of the X-ray 
pictures? 
A. No, sir; this is the only bone that is fractured. 
Q. Does that destroy the movement of that bone that rests 
upori it? 
A. Because the fracture extends right through into that 
joint at just about that point. 
Q. What is your theory as to why that destroys 
page 102 ~ the play against the bone above it? I didn't un-
derstand that. 
A. Because', when it heals a roughness is th;rown out along 
that fractured line. 
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Q. Your idea is that there are through the bone and on 
the surface of the bone upon which the upper bone rests-
A. Yes, sir; a little roughness, making a grating. 
Q. Little grating place? 
A. Little grating when one moves over the other; 
Q. Does that of itself create pain V 
A. Yes, sir. 
Q. And you say that the weight bearing qualities of the 
foot are in which bone as shown on that skeleton? 
A. Right in this joint here. 
Q. That is not where the fracture was f 
A. No, sir. 
Q. The fractured parts do not have any bearing upon the 
weight bearing feature of the foot Y 
A. The fracture does not, no, sir. 
Q. In standing down he would find no discomfort, standing 
sti1l, from the fracture itself Y 
A. Standing with his weight on it? 
Q. Yes. 
A. Yes, he would. 
Q. Why would that come about? 
A. For two reasons. He has got a piece of bone sitting like 
that. 
page 103} Q. I was coming to that in a minute. 
A. And he is standing up on top of this ridge 
in this fractui~e here which is painful. 
Q. Does the bone or bone structure itself convey pain 1 
Are there nerves in the bone structure itself? 
A. Yes, sir. 
Q. Are they very sensative? 
A. Yes, sir. . 
Q. Ho,v large is the piece of bone which you say has been 
shattered from the heel bone that projects, as I understand 
it, ·at right angles toward the inside of the foot? 
A. It is about that long and a little wider than that (in-
dicating). 
Q. The fact that that piece of bone is torn away from the 
heel bone, does that cause pain or is it the pressure of that 
projection upon the other parts of the foot? 
A. The pressure to the soft parts. 
Q. A~nd I understand you to say that could be remedied 
by an operation? 
·A. Yes, sir. 
Q. You would simply remove that projection of bonef 
A. Yes, sir. 
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Q. Would that be a serious or painful operation Y 
A. No, sir; no more than any operation. I think any op-
. eration has-
page 1Q4 ~ Q. Would that be a difficult or problematical 
oper~tion in the viewpoint of its success Y 
A. It would not. 
Q. Do .you think that would give relief, that an operation 
could be counted upon to give relief? 
A. So far as that spur goes. 
Q. Now, if you relieved that condition by removing the 
spur, what would your idea be about the pain and inconven-
ience in 1\{r. Roberts' foot f 
A. I think he would still have a painful foot. 
Q. In what respect, from what causeY 
A. From the fracture that extends through the body of 
this bone into this joint. 
Q. Would that of itself cause lack of. movement in the 
joint, mechanically speakingt 
A. It would. 
Q. That would mechanically, in your opinion, destroy the 
movement in that joint? · 
A. Ye~, sir. .· 
Q. And not from the reaction upon the man not wishing 
to use his foot on account of the pain, if you catch my dis-
tinction. As I understand, one man dislikes to use a nlem-
her or joint because it hurts him and still it could be moved. 
\Vhich ":ould be the result, in your opinion, in 1\fr. Roberts' 
case' Would the·movement be destroyed on account of the 
pain or would it be mechanical impairment of the 
page 105 } movement in the bone~ 
A. It would be a mechanical impairment. The 
slightest motion between those bones 'vould cause pain. 
Q. After all, it is pain that would impair the movement Y 
A. Yes, sir. · 
Q. The pain, in your opinion, would prevent him· from 
using that joint¥ 
A. Yes, sir. 
Q. Have you been attending Mr. Roberts as his physician 
in regard to this injury for sometime, Doctor? 
A. No, sir; I have not. 
Q. Have you seen him pretty frequently! 
A. I have seen him twice. 
Q. You have seen him twice¥ 
A. Yes, sir. 
Q. Did you have the X-rays of his back madeY 
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A. I did. 
Q. They were at your .suggestion. They were made at your 
suggestion 7 
A. Yes, sir. . 
Q. It seems that they were only made about two weeks ago7 
A. Y e.s, sir. · · 
Q. Why was that7 
A. Because that was the firat time that my attention had 
been called to his back. 
page 106} Q. In other 'vords, ~Ir. Roberts, until two 
weeks, hadn't complained of the condition or in-
jury to his back? 
A. I don't "know about that. 
Q. Not to you 1 
A. He was just sent in for examination of his foot and I 
ex.amined his foot and then he was sent back for examination 
of his back. 
Q. I see, but when did you first see Mr. Roberts, if you 
recall¥ 
A. I saw Mr. Roberts September 22, 1926. 
Q. No complaint was made by him of sufferi1;1g in his back 
at that time¥ 
A. No, sir. 
Q. And your attention wasn't directed to it! 
A. No, sir. 
Q. Do you think that condition in the back would have 
grown worse with the progress of time or would it have tended 
to have corrected itself? 
A. I think it depends npon how much he had been moving 
around. I don't think it would have gotten any worse and 
I don't kno'v that it would have gotten a great cl.eal better. 
<~. You don't think he would have begun suffering with it 
say in N·ovember .and not have suffered with it prior to that 
time, do you? 
A. No, sir. I would think that a back of that kind-you 
wo:nld have pain in it all the time. 
page 107 t Q. And you don't think there would be a ten-
dency for it to improve or retrograde? 
A. Just as it is, without any treatment. I don't think so. 
Q. Do Y9U thh1k that. treatment would be by some elec-
trical manipulation or process-! understood you to say 
baking? 
... 4.... Yes, sir, but principally fixation, fixing it or putting it 
in a jacket or brace-support. 
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Q. Now, you said something about the arch of his foot-
did you not? 
. A. Yes, sir. 
Q .. That has flattened to some extentf 
A. Yes, sir ; he has a flat foot. · 
Q. I-I ow bad a flat foot, doctor? 
A. It is fir_st degree flat foot. 
Q. A great many people have that in ordinary life without 
an injury, do they not~ 
A. Yes, sir. 
Q. It is very frequent? 
A. It is. 
Q. How does that affect the person· who is suffering from 
it? 
A .• The person who has a flat foot having trouble from it Y 
Q. What sort of trouble 1 
A. S'ome people have flat foot and don't have 
page 108 ~ any trouble. 
Q. I a·m one of those myself. Does it neces-
sarily mean that a flat foot has any very important bearing 
upon a pe-rson's health or happiness or ability to ply his 
usual vocation 1 
A. Not necessarily, especially if they have had it for a 
long time and they are naturally flat footed people. As a rule 
they don't complain of it but if they had a normal arch that 
was broken down, they usually do complain about it. 
Q. How does that affect them? I-I ow can they get about? 
\Vhat is the result of it? 
A. It gives them pain and injury in this part of. the foot. 
Q. Under what conditions? 
A. In walking. 
Q. But not in sitting or standing? 
A. No, sir. 
Q. As I understand from you, the discomfort Mr. Roberts 
would suffer, would come from the fracture in that heel bone 
v.nd the callous condition that would come from its healing 
up, that is if he were standing still or just putting his weight 
on the foot, and not walking? 
A. I-Iis discomfort would come-
Q. From the heel bone? 
A. Yes, sir. 
Q. And not from the arch condition Y 
page 109 } A. Principally from the heel, yes, sir. I don't 
1mo'v how much trouble he would have in that if 
he didn't have this trouble here. 
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RE-DIRECT EXAMINATION. 
·By Mr. Barksdale : 
Q. Doctor, you have not been treating ::M::r. Roberts nor 
have you been called upon to treat Mr. Roberts, have· you Y 
A. I have not. 
Q .. When you examined Mr. Roberts the first time and had 
the pictures of his foot taken~ that was done at my request, 
was it notY 
A. Yes. 
Q. And my request was that you examine and have photo-
graphed his foot and that was all, was it not? 
A. That is right. 
Q. You did not undertake to make a general examination 7 
A. I did not. 
1\ir. Barksdale: That is the plaintiff's case. 
p3,ge 110 ~ 1\tir. Leigh: I had an understanding with Mr. 
Barksdale, in order that Dr. Graham and Dr. 
]Hiller could go home, I would put them on the stand with 
llJt? understanding between us that we will conclude our 
medical tes1timoney. 
Mr. Barksdale: And at the conclusion of it, we would ex-
cuRe all the medical men. 
DR. E. G. ~fiLLER, 
b.cing first duly S\vorn, testified on behalf of the defendant 
as follows: 
Examined by Mr. Leigh: 
Q. Doctor, you are a physician, are you notY 
A. Yes, sir. 
Q. How long have you been practicing' 
A. 20 years. 
Q. Where did yon receive your medical education 7 
A. University of Virginia. 
Q. Do you specialize or do general practice Y 
A. I do general surgery. 
Q. You are a speci~list? 
A. In surgery. 
Q. Have you had any special preparation in orthopedic 
work in connection with your surgical practice 
A. I have attended all of the different clinics of America, 
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some in Europe and studied orthopedic surgery under Dr. 
Lorenz of Vienna for a year. 
page 111 ~ Q. Have you had any special training in the 
examination and diagnosis of X-ray pictures of 
bone· injuries Y · 
A. Only when I was in the army. 
Q. The practice of your profession does bring you in con-
·stant contact with that phase of it, the diagnosis and reading 
of X-ray pictures, I suppose Y 
A. Yes, sir. 
· Q. You are the surgeon of the Southern Railway Company 
at Danville? 
A. I am. 
Q. Did you treat 1\:fr. H. C. Roberts after his injury which 
was sustained during last December, 1925 Y 
A. Yes, sir. 
Q. Did you have X-ray pictures made of Mr.· Roberts' 
foot? 
A. I did, yes. 
Q. Have you those X-rays with you Y 
A. Yes, they are here. 
Q. I will hand you the X-rays ·which were taken by Dr. 
Spencer and have been introduced in evidence. You can sort 
out the· ones showing the foot and I will ask you to examine 
those x~rays and see whether or not they exhibit the con-
dition in his foot which you found to exist there from your 
examination and from t~e X-rays which you had made? 
A. Where are those plates of ours? 
page 112 ~ Q. Here are your plates, I think. 
A. What did you ask me Y 
Q. Whether. the X-ray pictures which ha:ve been intro-
duced in evidence correctly exhibit the condition of his foot? 
.A. Yes, they are correct. 
Q. Have you introduced the ones taken by Dr. Spencer Y 
.A.. Yes, sir. 
Q. And they accord with the X-rays you have taken Y 
A. Yes, sir; exactly. 
Q. Doctor, in your treatment of Mr. Roberts, please tell 
the court and jury what you found the matter with him, what 
·was the nature of his condition and how you treated him and 
what vou did for him Y 
.A. Mr. Roberts was brought in along with several other 
patients and suffering from an injury to his foot in a bridge 
accident over here. I saw him in the morning about ten or 
eleven o'clock and he was suffering a great deal of shock 
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and pain at .that time. According to our way of treating 
them, we do not do anything for them for a while and treat 
him for shock until he got over the effects of the injury. By 
that, we give him a hypodermic of morphine to make him 
comfortable or give him something warm to drink or some-
thing like that until he gets to feeling a little better. That is 
always the way to treat injuries. You don't pick a man up 
and rush him to the operating room, but let him get over 
the shock until he feels a little better. The next 
page 113 ~ day he was feeling a little more comfortable and 
we took him tq the X-ray room and took a series 
of pictures which are practically the same as that. We always 
take a view from a point ·above downward and a lateral view 
so as to find the different fractures that wouid show up in 
the different positions of the bone. This was done in his 
cu~e and we saw, as _you have been told by Dr. Kyle and 
others, that he had a longitudinal fracture and a transverse 
fracture of this bone, the heel bone, whicli is the os calcis, 
and one of. the weight bearing bones. Of course, the foot 
was very much swollen, bh1e, very painful and, of course, 
when you have an injury of that kind you naturally have 
bleeding and hemorrhage in the foot and, therefore, it makes 
it very painful. It isn't good surgery to try to do anything 
to that foot until the tissues have in a way retained some 
of their normal condition so this foot was then put in hot 
wnter bags and left alone and heat applied until nature be-
gun to absorb some of this blood and serume that had been 
thrown out from the injury. There are two ways of treating 
this condition. As Dr. J(yle has very correctly testified~ this 
fracture-enough force to break this bone which you see is a 
short thick bone-naturally tore the ligaments of the foot 
and destroyed the arch of the foot so instead of the foot 
being in this position, it has more or less flattened out into a 
fiat. foot. There are two ways of treating this condition. One 
is by cutting into the foot and trying to put the 
pnge 114 ~ bones in a normal position and the other is not 
to open .it. There are very few men when they 
get into a condition like this are able to cut into there and on 
account of the thick bone, the tight fitting ligaments around 
here, are; able to reduce that to its normal condition and are 
nble to tell tl1emselves, although they are trained orthopedic 
surgeons, when the bones are in exactly correct position. / 
You also have the danger of infecting this foot and if you get 
an infected foot along with your fracture, then you have a 
mt!Ch more serious condition. Not being an orthopedic sur-
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geon and in consultation with my associates and my assist-
ant, I deemed it advisable not to open that foot. S'cars on 
the foot because of its weig-ht bearing, are not desirable things 
because when you walk on a scar it is ahvays painful, although 
thP. scar is made on the side of the foot and I elected to re-
duce these bones without opening the foot. I gave him a 
general anaesthetic so as to relax all the muscles after due 
time when this bone had retained as much of its normal con-
dition as possible. It isn't necessary to set a bone immecli-
ately as a great many people think. We can wait for several 
clays sometimes before we do it, so with him under the in-
fluence of ether I then took one of these steel arch supporters 
that you see in all stores and with him under an anaesthetic 
I put this steel support under his foot and with a wide strip 
of adhesive plaster, I on one side and my assist-
page 115 r ant on the other, pulled this and with pressure 
. from the orderly we went this ~oot over and put 
up in what we attempted to do and over did it on purpose 
so the foot 'vouldn't be like this, but put it up high so that 
when he put his weight on it we allowed for a certain amount 
of give in that on account of his heavy weight to dome back 
to a normal arch. When we put this up in this position we 
then put it in a plaster cast and kept it for two months, ap-
proximately or a little more or a little less. We then took it 
down, had it in very good position, so far as you could tell, 
and then we restrapped it and reapplied it. He did not walk 
on this foot for threee months. I told him not to walk on it 
for the simple reason that I 'vanted all of these tissues to 
get back to their normal condition as much as possible for 
the complete ossification and union of this bone here and 
for any ligamentous or what you call leaders and things to 
retain their normal condition. I saw him first September 4, 
1915. 
Q. You mean 1925' 
A. I mean 1925. He stayed in the hospital until December 
4th, when I let him go. 
Q. You saw him December 4th. Did you get that date 
wrong, your second date. You saw him December 4th. He 
didn't leave the hospital the same day' 
A. December 14th. In February I saw him again and on 
February 24th I had another X-ray taken of his 
page 116 ~ foot which showed it to be in as good position as 
I think is possible for a fracture of that kind. It 
h; so nearly normal; if you all can look at this picture,. I think 
you will agree with me that this is a normal left foot. This 
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is his left foot, his good foot. I think you will agree that 
the arch in this broken foot is just about as .good as the arch 
in the one that was never broken. The position between the 
bones you ca~ see very well almost as well as you can here. 
You can see the position of this line of union here on the bot-
tom of that so there can't be ·very much displacement out of 
line here. That is the condition that existed the last time I 
saw him. I have not examined it recently and, as far as mo-
tion is concerned, there is a certain amount of limitation of 
motion in this foot. It is natural there would be in any frac-
ture. You see these joints are so closely put together that 
there is no free motion in anybody 's foot. The motion that 
you see is up in this joint above between this weight bearing 
bone here, the astragalos, and the lower end of the tibia. The 
os cal cis joint here is a very· limited motion bone at best 
.and doesn't move but very little, so this fracture that goes 
through the os calcis into the articulation between the os calcis 
.and astragalos-this bone here doesn't come much into play 
with this man walking so, therefore I can say he got a very 
good result. 
Q. Doctor, what, in your opinion, would be the 
page 117 } result upon 1\fr. Roberts' comfort of the fracture 
in the heel bone? How would that affect his com-
fort f Would it be painful? 
A. I think so at times, yes. I think all fractures are pain-
ful at times. 
Q. With what degree of regularity~ Is it very painful or 
slightly painful 1 
A. Oh, well, slightly painful. Yes, all fractures are for a 
great many years. Sometimes you have periods h1 which you 
don't notice them at all and then again you ·will have periods, 
especially on damp days-everybody knows fractures hurt 
them. 
Q. That is this heel bone, the fracture in that heel bone 
'Yould be painful at times even though it ha,d held up? 
A. I think it is highly probable that it would. 
Q. But, in your opinion, that fracture through the heel 
bone would not affect the motion in that joint! 
A. There· would be some limitation of motion but I don't 
think that joint involves-
Q. Would it be appreciable, in your opinion 1 
A. Yes, to a certain extent. 
Q. vVhat do you think is the condition of Mr. Roberts' foot 
in regard to the arch t 
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A. I think it is in much better condition than if I had opened 
it and done- an operation. 
Q. That is not what I am getting at. I am getting at what, 
. in your medical opinion, is the present condition 
page 118 ~ of his arch? 
A. Very good condition, so far as I know, the 
last time I saw it. 
Q. Compared with a normal man, how is he affected in his 
ability to walk and get aboutY 
A. I should think he has a certain amount of disability, 
permanent disability. 
Q. What, in your opinion, is that percentage of disability! 
A. I should say from 25 to 30 per cent disability. 
Q. Does that apply to his whole foot¥ Is that your opin-
ion as to the percentage of disability which exists in his 
whole foot from all causes, or merely from the arch con-
dition 
A. I think from all causes. 
Q. 25 to 30 per cent disability? 
A. Yes, sir. 
Q. How would that disability affect him, Doctor¥ WouJ~ 
it affect him standing ·or sitting or 'vhen walking? 
A. IVIostly when walking. I don't hink when he is sitting 
it would bother ~im ve:ry much or standing. I don't think it 
would bother him to any extent, but as far as walking, I think 
that is a time when he .would suffer more from it than any 
other time. . 
Q. Suppose he stood on his foot practically all day, but· 
didn't walk continuously, in your opinion would he be ma-
terially impeded in performing his work as a car-
page .119 t penter? . 
A. Materially impeded? He would be some-
'vhat impeded, yes. 
Q. Do you think he could from your observation of the 
pictures and your observations of his foot-there is anything 
to prevent him from 'vorking as a carpenter 
A. Not a thing in the world. 
Q. Do you think that he could work as well as the average 
carpenter, could do a full day's work? 
A. I think so, yes, sir. 
Q. Now, something has been said about a spur breaking 
off the heel bone and projecting toward the inside of the foot. 
"\\'nat is your opinion about that spur, doctor, from your ex-
amination of the X-ray pictures, and so forth 1 
A. I don't think that spur is causing much trouble. It 
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nmy at-times, but it can be very easily removed, a very simple 
operation. · 
Q. Would that be a safe operation Y 
A. Very, yes. 
Q. Do you think that operation would be reasonably cer-
tain to give relief from that condition? 
A .. Yes, that spur can be removed very easily. 
Q. Then that being done, the pain from that spur pressing 
on the ligaments and flesh would be eliminated, I suppose 
A. Yes. 
page 120 ~ Q. Now, Mr. Roberts said this morning on the 
stand, Doctor, he seemed to be a little critical of 
the fact that you did not treat him for a condition existing in 
his back when he was under your treatment at the hospital: 
"'Nill you please tell the jury what. arose between you and Mr. 
Roberts, if anything·, in reference to the injury of his backf 
A. I never heard him complain of his back until he came up 
to my office when he was on c.rutches, walking around, and 
he said his back hurt him, at that time, and I said ''I sup-
pose it is due to pulling the muscles from the use of crutches". 
Previous to that time I never had heard Mr. Roberts com-
plain of his back at all. 
Q. He made no complaint to you of pain in his back Y 
A. Not at all. If he had I would have had au X-ray taken 
of it immediately as we do in all cases when 've are at all 
doubtful as to the origin of the trouble. 
Q. You had not l1ad an X-ray taken at that time? 
. A. I saw no cause for it because he did not complain of it. 
}lis foot was giving him all the trouble. · . 1 
Q. That is why you did not give him treatments for his 
back? 
A. Had I known he had the fracture I would not have 
treated him any differently from· what I did. There is no 
usc putting on any application on a thing like that and you 
can't get to it and rest in bed would be the only thing. 
Q. I-Iave you seen the X-ray? 
page 121 ~ A. Yes, he had no symptom whatsoever of a 
cord pressure and unless _you have some cord 
pl~essure you would be foolish to try to go in and do anything 
fo1· that condition. 
Q. What is the condition in his back now from your ob-
servation of the X-rays? 
A.. I think! the back is all right, as far as I can -see. 
Q. Is there anything that would i~pair the strength of his 
brick or cause him serious pain or discomfort? · 
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A. I don't see what would do that. I don't see why he 
should suffer. 
Q. That is, in your opinion, from the observation of the 
fracture as shown by the X-ray pictures Y 
A. So far as I can tell. 
Q. Is there anything else, Doctor, that you lmo\v from your 
ol1servation and ~Ir. Roberts that has any bearing ou his in-
j11ries that I have failed to ask you? 
A. No, I think that covers the ground. 
CROSS EXAMINATION. 
By Mr. Barksdale: 
Q. Doctor, I understood you to testify that you thiuk that 
at the present time, ~Ir. ·Roberts is from 25 to 30 per cent 
disabled i'n his right foot permanently? 
A. That is right. 
Q. You further said that you think that so far as his back 
is coucerned, he is all right? 
page 122 ~ A. I don't think lH~ will ever suffer from his 
back. I don't see any reason why he should. 
Q. And you think that he is all right to go ahead now and 
'vork as a bridge carpenter? 
A. Go ahead now, as far as I ca.n see I haven't examined 
JLim recently so I shoula say his condition now, but the last 
time I saw him in February I should judge by this time in 
November he would be able to go back to work. 
Q. When you last sa'v him you told him that he was ~II 
rip:ht and there 'vas nothing further that needed to be done 
to him, did you not f · 
A. So far as I could see. 
Q.. You pronounced him a well man 1 
A. With the exception of that spur in there which I didn't 
think advisable to do at that time. 
Q. Your pictures don't show that spur? 
A. One anterior-posterior does, yes. 
Q. There is no use to show it to me. I wouldn't know it 
if I saw it. 
A. Here is the spur in this picture. 
Q. S'o when you last saw him the latter part of February 
you knew tl~ere was a spur there? 
A. Yes, I knew there was a spur broken off in that place. 
He hadn't walked on it and, therefore, you eouldn 't tell 
'vhether that spur would be of any material damage to hhn or 
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not and I said the reason when we saw this case 
page 123 ~ in its primary condition that it would be very 
foolish, in my mind, to go in there to remove a 
little spicule of bone which might never cause any trouble, 
running the danger of getting an infected foot. 
Q. But if you left him with a spur projecting off at quite 
an angle of approximately that length, an inch possibly, 
'vouldn 't that cause a man pain to walk on? 
A. It depends entirely how superficial it is and sometimes 
you can have those spurs and they don't cause pain and if it 
does, it is a simple operation to take it off. 
Q. But 'vithout operating and knowing that there was a 
spur stuck loose from the man's heel into his flesh and al-
though yol\ had kept him in a plaster cast for three months, 
you discharged him prior to the first of J\1:arch and told him 
to go ahead to work; is that right? 
A. R.epea t that again. 
Q. (The question was read;) 
A. Yes, I did that, because I didn't know the spur was 
going to cause any more trouble, any more than I could cut 
off your big toe thinking you were going to have a corn on 
it. I didn't think the spur was going to cause any trouble-
didn't kno'v the spur was going to cause any trouble and 
"rhy should I go ahead to do it. 
Q,. Ho'v long had he been out of this plaster cast when you 
told him to go back to 'vork? 
A. I didn't tell him to go ba.ck to work.. I sent 
page 124 } him home for further observation and he didn't 
come back. 
Q. Do you recall when I sent you a blank to fill out for a 
little insurance he carried in some railroad company~ 
A. Yes. I think I filled it out. 
Q. Do you recall that in that statement, in answer to the 
question, ""\Vhen, in your opinion, wa~ claimant able to re-
sume "rork", that your ans"rer was "About March 1, 1926". 
A. I think so, yes. 
Q. You still think he should have gone to work the first 
of last J\'Iarch? · 
A. Well, it depends on what kind of work he was going to 
do. 
Q. You know what kind of work he had been doing? 
A. Yes, he was able to go to 'vork without any inconven-
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ience and· I didn't see why he shouldn '~ go to work March. 
1~ . 
Q. This is your statement as his attending physician 7 
A. Yes. He 'might have gone to work March 1st. 
Q. You think it quite proper he should have gone to work 
with the first of last March Y 
A. Yes, sir. He might have tried to go to work the first 
of March and if it hurt him, he would quit. 
Q. That, however, is not \Vhat your statement is. Your 
statement is that in your opinion claimant was able to re-
sume-
page 125·- t A. I will stand by that statement, the first of 
last March. · 
Q. That is your opinion¥ 
A. Yes. . 
Q. Notwithstanding he had from 25 to 30 per cent perma-
nent disability in his foot, a spur of bone loose in his foot T 
A. Which didn't amount tQ anything. _ . 
Q. Didn't amount. to anythingY 
A. Up to that time. It hadn't give him a particle or 
trouble. 
Q. _He hadn't walked· on it up to that time, had he? 
A. No, sir. That is the reason he hadn't had any trouble 
with it. 
Q. You wanted to find out at his own expense whether it 
was going to give him any trouble or not Y 
A. Certainly. 
Q. Do you say you did not examine his back Y 
.A .. No more_ so than superficially. He didn't complain of it. 
Q. He didn't complain of it? 
A. Not at all. . 
Q. Didn't he complain of it on the 23rd of February? 
A. He said his back hurt him a little bit, but he was walk-
ing on crutches and, therefore, I didn't think a man could 
walk on crutches. 
Q. And you assumed that his back was hurting 
page 126 ~ him from crutch pains T 
A. Yes, sir. 
Q. And· you never did examine his back? 
A .. I looked at it and felt his back but. not enough cause to 
tal{e any X-ray of it. 
Q. AJ. man came there to you, as you have testified, in a 
state of shock. He had been unconscious, hadn't he? 
A. Oh, no. · 
Q. You say he had not ever been unconscious? 
Harry C. Roberts v. Southern Railway Co. 97 
A. Not when I saw hiin. 
Q. I didn't mean he was unconscious in the hospital, but 
he had been unconscious j 
· A. I didn't see him at the time of the fall until he got to 
the hospital. · 
Q. Of course you didn't, but you take the histories Y 
A. Yes, but nobody have me any history of unconscious-
hess. He said he was dazed. 
Q. You have testified that he was in a state of great shock? 
A. Yes. I never said great shock. I said he was in a state 
of shock. 
Q. You said he was in such a state of shock that you gave 
l1im an opiate¥ 
A. Always do in those cases of accident, all cases of shock 
where the~ have bone breaks and injuries. 
page 127 } Q. So he ca~e to your hospital and stayed 
there a period of 10 days and was under your 
observation for some three months and at the expiration of 
that time you told him it was all right, to go bac-k to work, 
notwithstanding the fact that he had a broken back? 
A. He had a crack in the vertebra but he never complained 
of it and why should I take a picture· of his head if he didn't 
complain of that 1 
Q. Didn't he complain to you of his back hurting on the 
23rd of February? 
A. No, he said his shoulder hurt him up between the shoul-
ders in walking on crutches. 
Q. In this same statement that you made for the insur-
ance company, in answer to the question "What was the pre-
cise nature of the injury, its extent and location", wasn't your 
answer "Os cal cis of right foot, also injury to back" 1 
A. Muscle injury, bruise. · 
Q. In other words, you guessed it was a muscle injury' 
A. He never complained of it any more after the first day 
he came in, just a general soreness all over and he never 
mentioned it until he came into the office walking on the 
crutches and he said his back hurt him a little. 
Q. But there was sufficient complaint on his part for you 
to report it to the insurance company? 
A. Yes, I report every condition. 
Q. You reported that there was a back injury, 
page 128 ~ but you let a man stay in your hospital for 10 
days and under your observation for three months 
with a fractured back and never found it out? 
A. Absolutely. 
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DR. W. T. GRAHA~I, 
being first duly sworn, testified on behalf of the defendant 
as follows: 
~~xam.ined by ~Ir. Leigh: 
Q. You are Dr. William T. Graham, of Richmond, are you 
not? 
A. Yes, sir. 
Q. Doctor, what profession do you practice? 
A. I do a branch of surgery which has to do with diseases 
.or bones and joints. 
Q. That is what we call orthopedic surgery? 
A. Yes, sir. . 
Q. Will you briefly outline to the court and jury your ex-
perience and qualifications for that line of work? 
A. vVell, I had training at the University of Virginia. Then 
I went to Harvard Medical . School. Then I had three hos-
pital appointments, one of which was in a hospital which did 
exclusively this sort of v.rork, and then I was assistant to 
Dr. Lovett and Dr. Bradford there for a period of seve1:ai 
yljars, and then I was in Europe for six months and I have-
been in Richmond now for 14 years. 
page 129 ~ Q. Did you have any particular opportunity for 
study of orthopedic surgery during the world 
war? 
A. No, sir; they declined me for service. I volunteered in 
Rase Hospital45, but they turned me down on my physical-
Q. How long have you specialized, Doctor, in orthopedic 
:;urgeryY 
A. 18 years. 
Q. Specializing in that particular branch of surgery 
A. Yes; sir. 
Q. And you are actively and have been continuously en-
g·aged in it, I suppose Y 
A. Yes. 
Q. Have you ever examined the plaintiff in this case, Mr. 
It C. Roberts, Doctor, aud, if so, will you please state when 1 
A .. Niay I look at the record~ 
Q. Yes, refresh your memory. 
A. Yes, we saw him on October 20, 1926. 
Q. What sort of an examination did you make of 1\Ir. Rob-
erts at that time, Doctqr, and what were the results of your 
examination 1 
A. We did what we usually do to most of them, practically 
. all of them who come in. We commenced at the top of his 
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head and examined his eyes and teeth and tonsils and throat 
and neck and his arms and body and then his back and legs 
and feet and then took his clothes off and looked 
pnge 130} through his abdomen to see if we could find any-
thing wrong with that. 
Q. Did you have the X-ray pictures made of 1\:fr. Roberts' 
foot and of his back 7 
A. Had X-ray pictures made of his back and had one made 
of his foot, but mostly for his foot, with one exception, we 
used the plates made by Dr. Spencer of Lynchburg. 
Q. They are the plates in evidence 1 
A. Yes. We thought they showed everything we wanted 
to know except one . thing. 
Q. What condition did you find, Doctor? In Mr. Roberts' 
foot? 
A. 1\fay I have this skeleton? 
Q. Yes. 
A. His heel bone showed a break which came right down 
through here at the hack and this piece which chipped off at 
the back here was slipped up a little beyond the level where 
it naturally belongs and then there was a break. You can 
see it better from this side. Then there was a break from 
here above down and then this front piece was split from 
.that break across, making a thing looking like a letter "T ", 
in that shape, and one of those pieces was lifted up a little 
bt~yond the level of the surface of the bone 'vhere it belonged 
nnd then on the inner side there was a sliver of bone which 
projected along here ·which was an inch from the sole of his 
foot and two and one-half inches from the tip of 
page 131 } his heel bone here and then another little shatter 
which sho,ved like a sliver of bone had been de-
taclled, we thougl1t, from that same bone. 
Q. From your examination of 1\:fr. Roberts' foot, what is its 
present condition, Doctor, in your opinion? · 
A. I thought the fractures had healed :firmly where it was 
broken through there. They had healed and this back piece 
here, as I said before, was slipped up a little above where 
it naturally belonged and one of these pieces in front where 
it was broken was slipped np a little from where it belonged, 
~md this piece which is on the inner side here seems to be 
well above the place where he walks on it and then it shows 
some ~oughness at the top of the joint here and some here at 
the front where that uneven surface is, where the bone is 
joined together. 
Q. Ho,v would that condition that you found, in your opin-
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ion, affect Mr .. Roberts in his ability to walk at present as 
'veil as in the future, and to get about, stand on his feet. 
What is the result of the condition and its be·aring upon lVIr. 
Roberts? 
A. Well, ·his foot normally ought to be arched up. For in-
stance, if it was like that it has Towered that arch until it has 
flattened out. It has made the end of his toes farther away 
from the back of the heel. This span here is flattened out 
from what it should be, and this part 'vhich ~hows some 
rouglmess up here at the back, of course, is still 
page 132 ~ present, but he has what these engineers and 
painters and people who jump off of high ·sur-
faces at times get, a flat foot due to injury which is tech-
nically known by a name 'vhich isn't necessary. It is a right 
.common thing in accidental surgery or industrial surgery, I 
should say. 
Q. flow does that condition affect. ~fr. Roberts with refer-
ence to causing him pain and discomfort and his ability to 
actually move and stand on his foot and ply his usual voca-
tion as carpenter~ 
A. It has caused some thickening around the joint. The 
fleshy part is somewhat swollen and thicker than it ought to 
be and it has changed to some extent, the way he gets weight 
through here. The 'veight ought to come down through the 
leg and through 'the middle of his foot. He has lost, to some 
extent, what 've speak! of as the center of gravity. The foot, 
instead of being this way, points his toes out and the sole tilts 
a little that way so it looks to the outside instead of looking 
this way. That goes with a flat foot. condition which he has. 
Q~ How much impairment, in your opinion, exists in that 
foot from the practical standpoint of Mr. Roberts' ability to 
use it as compared with a normal foot Y 
A. I thought about 33 per cent. 
Q. What, in your opinion, is the condition of his foot with 
reference to giving ~1:r. Roberts pain and discomfort' 
A. You mean why does he have discomfort~ 
page 133 ~ Q. Does l1e have pain and discomfort and is it 
caused by the condition of his foot? 
A. I think the chief factor in his discomfort is the flat foot. 
Q. You think that is the chief factor? 
A. Yes. 
Q. You do not think that healing of the fracture would 
ca11se any appreciable discomfort 1 
... 4... I think where h~ has been fractured there they usually 
"\Y-ear down and become more comfortable. I think it is his 
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iinproper weight bearing which is more of a- factor of pain 
than the irregularity. 
Q. And that is what you call flat foot, known as flat foot f 
A. Yes .• 
Q. That, in your opinion, is the principal trouble that he 
is suffering from Y 
A. I think so. 
Q~ Do you think that condition as you have described it is 
such as to prevent ~ir. Roberts from working as a bridge car-
penter, this is a man who works on bridges· and stand~ on his 
feetY 
A. Yes, I think he ought to get back to work as a carpenter. 
Q. You don't see anything to prevent him from getting 
back to work as a carpeuterY 
A. No, sir. 
page 134 ~ Q. In working as a carpenter would he suffer 
any such acute pain as would seriously prevent 
him from working? 
A. I think at times when he is subjected to undue weight 
that is where he had to lift unduly heavy things or get his 
feet in a bad condition, to scotch himself with, so to speak, he 
rrtight bring it on and for a period of time he will have in-
termittent attacks of pain. I think that is to be expected. 
Q. You don't think he would have regular and steady pain 
under normal conditions in the present condition of his foot 1 
A. I don't think so. 
Q. But you do think thqt under certain conditions he might 
have intermittent pain1 
A. Yes, sir. 
Q. Do you think when those conditions are removed the 
pain would cease~ 
A. I believe he will eventually get quite comfortable, per-
fectly comfortable. 
Q. What do you think of the condition of Mr. Roberts' 
back, Doctor, the final condition in 'the backbone that has been 
tP-sfified to here today~· I understood_ there is so~e injury 
to the first and second lumbar, I believe you call them? 
A. Yes, sir; that is the two sections in the small part of 
his back that we usually speak of, through his 
page ·135 ~ loin there. 
Q~ "\Vhat condition do you find to exist there? 
A. If you will excuse me, I am going to move my seat on 
account of the sun. · 
Q. What condition do you find to exist there in the back' 
A. He has a very limited-I shouldn't say that, but a slight 
102 In the Supreme Court of Appeals of Virginia. 
limited movement in his back and we had him X-rayed and 
his X-rays show that those two sections, instead of being 
thick as they ought to be from above down, have been squeezed 
together, so to speak, and the distance isn't as far from the 
top of one of them to the bottom as it ought to be~ and there 
is a gristle that fits in between those two that has been 
squeezed out by that compression. 
Q. Do you call that a broken back 1 
A. Yes, it is a compression fracture. 
Q. How does that affect 1\fr. Roberts T 
A. I don't think it is going to affect him permanently at 
all. 
Q. Does it hurt him? 
A. It hurts him now some or did two months ago. He said 
he had some pain in his back. 
Q. Does it hurt him painfully? Is it very painful? 
A. Apparently not. 
Q. Do you think that will be a permanent condition? 
A. I don't think so. 
Q. Would that in itself prevent him from walk-
page 136 ~ ing or working T 
A. No, other people who are doing that sort of 
thing have had similar attacks. V\Te have a locomotive en-
gineer who is running on the road "\\ith one and men who have 
l1ad similar injuries \Yho don't complain. 
Q. In your judgment, how long 'vould it be, in the usual 
conrse of events, before :Nir. Roberts 'vould be relieved of 
that condition in his back? 
.A .• I figured that he ought to be on partial duty by the 
1st of January and perhaps from four to six months before 
he will be on full duty again. It will be six months from then 
before he will turn out his full duties as a carpenter. 
Q. You think at the end of six months, from your observa-
tion of Mr. Roberts, he could perform l1is full duties as a car-
penter, as far as his 'back injuries are concerned 1 
A. Taking him as an average type of case of that kind, I 
feel that he should. 1 am taking into consideration that he 
did something· with his foot, his flat foot condition will have 
something done about it. I think he ought to have something 
clone about his flat foot. 
Q. I am coming to that. \Vhat, in your opinion, is the situ-
ation with reference to that little spur or sliver of bone that 
l1as been testified to that was chipped off from the inside of 
l1is heel~ 
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A .. I would let it alone unless it gave him more trouble than 
it is giving him now. 
Q. Is that foot itself, a thing that would be 
page 137 } liable to cause very acute pain? 
A. I don't think so. I have seen a good many 
of them where they had taken them out and the rule is when 
yon go to get them they are surrounded by a gristle. Tha.t 
puts a kind of gristle around them and covers over the rough 
parts of the bone so tl1at they are easy to take out and usually 
ought to be fairly comfortable in the flesh like hh; is. 
Q. In other words, it is not your opinion that that spur 
from wl1at you saw of it by the X-ray picture could cause any 
~ppreciable discomfort? 
A. No, it isn't on the walking surface. It is above where 
he walks and it is just above the sole of his foot. 
Q.. You don't think he ought to suffer from the spur? 
.A .. No, certainly not from just standing on it. 
Q. \Vould long walks have any tendency to make him suf-
fer from tha.t, give him pain? 
A. The sl1oe might irritate it from the side but just stand-
ing on it, I don't think it would. 
Q. Could that be removed, in your opinion, with success 1 
A. Yes, I should think you could take it out with cocain 
'"ithout any trouble. 
Q. You think that 'vould cure satisfactorily, 'vould be a suc-
cessful oueration? 
- A. It would be a very simple (ning to do. 
page 138 } Q. Now, Doctor, you said something about the 
foot. What was it that you had in mind about 
doing for the foot 1 I believe I interrupted you 1 
A. I am sorry I anticipated you. I think, in order to get 
l1is weight back properly or, at least his foot back properly 
nnder his leg so he will bear his 'veight better, if he will have 
l1is heel raised on the inner side and give him just an or-
dinary piece of leather cut to fit the bottom of his shoe and 
put a piece of felt under there and do that, you keep his foot 
of his foot up like that. There is very little motion in this 
joint here, very little where that is broken, and the thing that 
bind them together run closely and snugly over there. 
Q. You mean that is a natural condition, not a result of 
this fracture? 
A. Yes, that joint isn't supposed to work much and if you 
JJut a piece of felt under there and do that, you keep his foot 
from working up and down like that so much when he 'valks 
like ours do. You limit the normal resiliency or normal spring 
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in his foot and you can very often eliminate the pain com-
pletely by a procedure of that. kind. 
Q. Do you think that by using an appliance or a shoe such 
as you have mentioned that it would be probable that ~Ir .. 
Roberts could be freed from pain in· that foot? 
A. I think so.· We have put a good many of them back to 
regular occupations with that type of foot and 
page 139 ~ that type of inju:ry. 
Q. He is not 'vearing any such appliance or was 
not when you examined him f 
A. No, sir. 
Q.. That would not be a costly or expensive thing to have 
done, would it f 
A. No, it would cost him about $1.50 or probably $2.25 
for. the whole business. 
CROSS EXAl\IIINATION .. 
By Mr. Barksdale: 
Q. It will cost l1im right much more than that to get some: 
body to put that thing on him, wouldn't it, Doctor¥ 
A. It would depend 911 where it went. . 
Q. If he had it to pay and 'vanted to use it, it 'vould cost 
more than that 1 • . 
A. We would charge hun for t:he initial exan1ination and 
charge him so much a visit each time he came back 
Q. I don't mean to make any wise cracks because I don't 
think anybody in the State does as much charity work as 
you do. 
A. I l\new yon ·were kindly disposed. 
Q. And, Doctor, I understood yon to say there was a cer-
t~in rougl1ness where these fractures had held in hvo of his 
joints. Did I understand you correctly? 
A. Yes, sir. 
page 140 } Q. Wouldn't' that roughness cause pain 1n 
those joints Y 
A. It does for a 'vhile and then frequentJy it entirely dis-
appears. I have seen them with as much or even more de-
posit in the joint than he had without any discomfort from 
it. The friction takes away the sharp angular parts that 
irritate it and frequently that will subside without any 
trouble. 
Q. But, of course, when there is a roughness in the joint 
'"here one bone works on another, as long as there is that 
roughness and until it wears there is pain? · 
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A. Not .necessarily but frequently there is but one con-
stantly because frequently we X-ray people for other con-
ditions and find that condition present without having had any 
discomfort at all. It is a thing like you see in these people 
'vith rheumatism that have big knuckles that frequently don't 
have any pain in them at all. 
Q. J:i-,rom your examnia tion of this man do you think that 
those are causing him pain~ 
.A. I thought it was. 
Q. I understood you to say that you thought his trouble 
with the foot now, his real trouble, was the improper carrying 
of the weight? 
A. Yes. 
Q. Ordinarily, Doctor, in a normal foot that heel bone or 
cscalcis is the largest and most important bone in the foot, 
isn't it~ · 
page 141 } A. I wouldn't say that. I have taken it out 
completely in some .cases and had them walk very 
well. It is very essential to a normal foot and very necessary 
bnt you can eradi9ate it completely and have them get about 
very well. 
Q. You could do that with any other bone in the foot? 
A. Yes, you can take some of the others out and have them 
get about astonishingly well from what you think they would 
when von nnish with them . . 
Q. Don't you think, standing erect, that the principal part 
of the weight of tlw body is on the heel bone? 
A. Yes, sir; it is on three points. That is one of the three 
points, principally this point here and this one and this one. 
It is certainly very desirable to have it and to have it in 
good condition. 
Q. vVhat is the reason that he is carrying- his weight im-
properly? Isn't that a result of his injury 1 
A. Yes, and oiw reason. is because the muscles on the out-
side of his foot, as the result of the irritation, the two muscles 
that come down on tho outside of your leg that are meant to 
hring yout ~oot out that way, are doing ~ore than they ought 
to do and for that reason I recommended to raise the inner · 
~ide of his shoe so as to keep his foot tilted this way and 
stretch them ont and nRna1ly they will quit that. It is a con-
traction in them, sort of a spasm i1i those muscles. 
page 142 ~ Q. S'o the fact. that he does carry his weight 
improperly on that foot and the fact that it is 
pronated-is that the right word~ 
A.. Yes, that is the word. 
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Q. Those facts are direct result of the injury to his foot? 
A. Yes, sir. 
Q. He has no flat foot in his other foot i 
A. No, his other foot is very good. 
Q. And so all of those present defects in his foot come from 
this injury which he sustained? 
~~. Yes. 
Q. And you thin1<: that altogether he has a permanent dis-
ability in his foot, I think you said, of 33 per cent 1 
A. Yes, I said he had 33 per cent. 
Q. As to the spine, a fracture of that kind, I believe you 
said-that is what we in every day language speak of as a 
broken back? 
A. Yes, sir. . 
Q. As I pointed out from some other witness, it is not a 
break half in two-if you do that he is paralyzed or it kills 
you? 
A .. Not necessarily. Some of them 'vill split and separate 
even 'vithout cutting the cord: It depends on how much pres-
sure you get on 'vhat we speak of as the marrow. 
pnge 143 ~ If the marrow isu 't injured then yon get by very 
'veil, but if tl1a t gets pressed on either side by a 
blood clot or by a piece of broken bone, then you are in 
trouble. 
Q. The marrow is what is technically called-
A. That is the spinal cord. 
Q. And is the center of the nervous system f 
A. It is the main line of communication between the brain-
Q. And these segments which w·ere broken are two of the 
segments of the spine which inclose the spinal cord? 
A. Yes, a hole nu1s between them and this marrow or spinal 
cord runs through there. 
Q. Ancl then there are nerves which run out from the spinal 
c<;rd through these segments around into the rest of your 
body1 
A. Yes, they come off from the sides of your cord. 
Q. If tl1at fracture had impinged upon those nerves, what 
'\Voulcl happen to him? 
-~· Then he wonlcl have pain around here in tl1e front part 
of his stomach around tl1e lower part in the region of his 
navel and below that-colicy sort of pains, what you speak 
of as g-irdle pains. They s~metimes act like they do when 
you ha,re kidney colic and sometimes like gall stones and 
children wHI get it 'vi th tu herculosis of the spine-often mis-
take it for stomach ache. 
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Q. There was some fragmentation in this spinal 
page 144 ~ fracture, 'vasn 't tl1ere' 
A. That is problematical. The fracture that 
".,.e thought was of any moment at all was just the compres-
sion from above down but no splitting apart. 
Q. Don't the pictures show that there are some splinters 
there? 
A. There is a thing in one of these plates that Dr. Spencer 
lw.d that he thou~ht probably was a detachment from the 
body but that was at the front and not where the nerves come 
out and whether that was there before or whether it happened 
at the time-it would be natural to suppose if it is loose that 
it came there but Dr. Gray did not see it in the plate that 
he made. 
Q. I suppose, of course, a fracture of that sort is painful 
and apt to remain painful for sometime? 
A. Yes. 
Q. Does it weaken the strength of the back for lifting 
and that kind of thing? 
A. No, after it hea1s lre ought to be practically as well as 
he ever was. 
Q. I understood you to testify awhile ago as to what he 
ought to be and I think you said that you were judging from 
the average case! 
A. Yes. 
Q .. Can you say positively, Doctor, that this inan will have 
complete. recovery from that spinal fracture? 
page 145 } .1.\... No, sir; nothing is positive in medicine and 
surgery. 
Q. I didn't mean to carry it quite to tl1at extent, but hasn't 
he a fair possibility of having subsequent trouble with that 
haek~ 
A. No, I would say his perce11tage of chances for a perma- · 
nent injury to his back are very low. 
Q. But neither you nor any one else can say he wouldn't 
have? 
A. No, sir. 
Q. Isn't it apt to hurt him, particularly in damp weather, 
us any other fracture is apt to do? 
A .. I think it will. 
Q. And I further understood you to say that you thought 
that lw ougl1t to be on partial duty by the first of this com-
ing January and six months later ou full time 1 
A. Yes, I think he ought to be worked up to full duty. I 
think it would be a mistake to take a man of this type and 
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put him right in and I think that most of the men who are 
returned to duty with that sort of injury are put first to light 
duty. and gradually increase it until they are gotten back to 
full duty. 
Q. But even according to your suggestion there, he has 
always got the prospect of a crippled foot 7 
A. Yes, he has permanent disability. 
Q. 'l'here is no question about his having per-
page 146 ~ maneut disability~ 
A. None at all. 
Q. When you mean he will be able to go back· to work, you 
don't mean he will go back to work with a foot like he 4ad 
before he was hurt? 
A. No, I think he will always have disability. 
Q. And even though he is lucky enough to be able to get 
hack to full time 'vork, I understood you to say that when he 
has to lift weights or catch himself in unusual positions, he 
is liable to throw himself into a good deal of pain f 
A. Yes, I think the position in whicl] his bones h~ve held 
will never be changed now and that with his flat foot we 
figured 'vould disable that foot 33 per cent approximately 
and eventually he ought to be entirely free for long intervals 
of this pain, and he may have recurrences. Eventually he 
ought to be perfectly free from pain. 
Q. But he will always have a stiff foot? 
A. Always have that deformity in that bone. 
C. E. HALL, 
b'?ing_ first duly sworn, testified on behalf of the defendant as 
follows: 
Examined by ~Ir. Leigh: 
Q. ~Ir. Hall, what is your business 7 
A. Bridge foreman. 
page 147 ~ Q. For whom do you work? 
A. Southern Railway. 
Q. How long have you been worl~ing for the Southern Rail-
way 
A. 25 vears. 
Q. Ha~e you had cxperienre in hriclge ·work with any other 
railway company except the Southern? 
. A. No, sir. 
Q. Were yon foreman on the job in which :Mr. Roberts was 
lnn·t last year? 
A. Yes, sir. 
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Q. Will you please tell the jury 'vhat you were doing on 
the bridge there north of Blair .and what you had been doingt 
vVhat was the nature of the work that you and your bridge 
gang were there for and what you were doing at the time that 
ihe bridge collapsed 1 
A. You want to start the first day 1 
Q. Just tell them what you went there to do, why you were 
'vorking on the bridge, what you meant there to do on the 
bridge¥ 
A. vV ell, on the first day of December we pulled up about 
13 or 20 planks of flooring and replaced them with new ones. 
Tl1at is all we did that day on the bridge. On the second day 
of December it rained and 've didn't work. On the third 
day of December we begun to dig up the flooring, moving it 
back to put the ne"r truss in. 
page 148 ~ Q. What do you mean! 
A. The stringer. 
Q. You had moved the flooring back j 
J\.. ~loved the flooring back. 
Q. To put in a new stringer1 
.A. Put in a new stringer on each side, and then we put a 
brace across these two pieces, to truss it. 
Q. Across here? 
J!i.. Yes, sir. 
Q. Those two pieces 1 
A. Yes, sir. 
Q. \V"hat did you put that on for 1 
.A .. For the protection of that piece from turning over while 
've were fixing that one o'rer there. 
Q. That was to give the ~ffect of these trusses that these 
braces had been giving~ 
A. Yes, sir. 
Q. N o,v, in reference to the plank, had the plank that you 
had put on that bridge increase the weight to any extent 7 
.A .. Some-not to amount to anything, I shouldn't thil)k-
not to amount to anything much. 
Q. Had that bridge been carrying traffic previous to the 
time that you and ~'0111' crew went there to repair it? 
A. No, sir. 
page 149 ~ Q. It had not been used 1 
A. Yes, sir; they had been using it all the time. 
Q. The public had been driving across it? 
A. Yes, sir. The mail route goes across there, too. 
Q. It is a highway bridge? · 
A. Yes, sir. 
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Q. Not a bridge that trains run on? 
A. No, sir ; hig·hway. 
Q. It has nothing to do ·with the operation of the railway 
company? 
A. No, sir. 
l\ir. Barksdale: I object to that question. That is a mat-
ter of law whether that has anything to do with the operation 
of the railway company. 
The Court: The objection to that is overruled. He is draw-
ing a distinction between a railroad bridge and highway 
lnidge. 
l\{r. Leigh: I simply mean to sho'v that trains don't run 
over the bridge. There is a certain allegation in the declara-
tion that makes it pertinent and material. 
By 1\IIr. Leigh : 
Q. You say that is a bridge used for vehicles and pedes-
trians using the county road? · · 
A. Yes, sir. 
Q. Now, ~Ir. Hall, do you recall the length of this span in 
this bridge, the span that you were working on? 
page 150 ~ A. Yes, sir. 
Q. I-I ow long was it f 
A. I tllink it was about 48 feet, as near as I can remember. 
Q. Before I forget it, it bas been testified to this morning-
1 don't kno'v whether it was testified to or not, but this little 
model here that was introduced by the plaintiff, I understand, 
slto,vs the character of this span substantially and if you will 
noHce, sho" .. s the bolt going through this cap here. \Vas that 
the situation that really existed on the bridgeT Is that cot-
l'ect, tlJe model, in that respect~ 
A. The bolt wasn't through tho cap. It 'vas through the 
sprjnger and the truss, right throi1gh like that. 
Q. It clidn 't go into the cap? 
A. No, sir. 
Q. \Vhat did you intend to do to that bridge? "\Vhat wore 
you there for 1 
.l\. Repairing it. 
Q. \V ere you putting h1 ne\V timbers? 
A .. Yes, sir; heavier timbers. 
Q. Renewing the bridge? 
A. Yes, sir. 
Q.. In your experience as a. bridge workman, i" it the nst~al 
practice in repairing a bridge such as this, under C011ditions 
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suc.h as this, to .take the flooring off in order to make the work 
safer or do you leave the flooring on? _ 
A. Yes, that is what we 'vere airuing to do but 
})age 151 ~ the bad 'veather-and we "rere trying to keep the 
traffic going and· repair it at the same time, you 
SEe. 
Q. vVhat I am getting at, do you customarily handle the 
Lridges like you were handling thi~ or was that an unusual 
practice 1 
A. N o,-sir; that is the way we nsunlly do it. 
Q. ':rhe way you usually do it~ 
A. Yes, sir. 
Q. It has been testified that these bolts were withdrawn 
from that truss arm. I don't recall whether the testimony 
VIas they were 'vithdrawn from both ends or one end; any way 
there is testimony to the effect that these bolts had been with-
drawn and that is what caused the collapse of the bridge. 
\Till you explain to the jury what has been done in regard 
to these bolts~ · 
A. Those bolts, one running in here-we had to remove 
this one, but we put one right in here first. I had two men 
pntting these bolts in right here. Then after we got that one 
in and ''ras putting this one in, lVIr. Roberts was here and 
1\Jr. ICeesee here and we were working over here, and then 
we got this bolt in and were tightening the nut on it before we 
removed this one. 'Ve weren't going to move this one until 
nfter we got this one in and then v.re were workii1g on it and 
we were over here at work, trying to pull a drift, not con-
crrning this truss at all. It came from the bent over yonder 
to this, so we could move this floor beam back so 
pnge 152 ~ we c.ould jack this end about 14 inches, so we could 
replace the new one on the outside. vVhile we 
'\·ere doing that, it 1·ela.psed. 
Q. As a matter of fact, do I understand you correctly to 
say not only at the time this bridge collapsed had this bolt 
not been removed but you had put another bolt through there? 
A.. I-Iadn 't been removed-this bolt hadn't been removed 
at all. 
Q. There were two bolts through there? 
1\.. Two bolts instead of one. 
Q. Now·, had you removed any bolt at this end of the trestle 7 
A. No, sir; didn't have to move that one at all. 
Q .. "That bolts, if any, had you removed from this truss on 
t1Ie north side of t11e briage? 
A. Those two right here, this one and this one. There 
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were two right in here and we was taking the nut off so we 
could open this up so this rod would slip. 
Q. In other words, that you could jack this truss in and 
build up a new truss? 
A. Yes. 
Q. Mr. Hall, do these arms there give any supporting 
strength to the truss 1 
A. No, just to take care of this. 
page 153 ~ Q. Take care of the bend in it and keep it from 
falling in like that model seems to do or falling 
out7 
A. I don't see how there could be any strength to it at all. 
It is supporting this. 
Q. At this end of the truss arm was there anything put 
there for additional safety otlH~r than just that bolt? Was 
there anything there to hold that¥ 
A. I didn't see any. 
Q. Was there a cap there, do you recall f 
A. It 'vas au iron cap fit in just like this for this truss to 
fit in-set in. 
Q. That is what I am talking about. Was there an iron 
capT 
.l\.. Yes, let into the 'vood. 
Q.. On all of those truss ends~ 
A. On all of them, yes, sir. 
Q. Now, as I understand, while that work had reached that 
state the bridge fell in Y 
A. Yes, sir. 
Q. You tell the jury that nothing in ·reference to those bolts 
there had been done which in any wise tended to weaken the 
truss 1 
A. No, sir, these bolts hacbi 't been removed at all and we 
just had two instead of one. 
Q. Why were you putting in tl1e new holts, l\lr. HallY 'Vhy 
\vas it necessary if that bolt clicln 't go throug·h this cap here, 
to get ready to loosen that bolt at an·~ Explain 
page· 154 ~ that to tl1e jury. 
A. This is on an angle. 
Q. In other words, that bridg-e sat catercornerecl to the 
railroad 1 
A. Yes, sir, and we l1ad to remove this bolt. It w·as too 
clnse to the cap so we could jack it. 
Q. It caught that cap when yo~1 moved it back; is that 
rig·ht? 
A. Yes, sir. 
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Q. That is the reas~n you were getting ready to take it 
out? 
A. Yes. 
Q .. But it had not been taken out when the bridge collapsed t 
A. No, sir. 
Q. Now, was your method in doing that work in reference to 
that truss on the north side the same that you had fol-
lowed in reference to the south side~ 
A. Just the same. We had removed the south side all 
right. 
Q. You had jacked your south side in 7 
A.. And replaced the ne·w eord. 
Q. You didn't have any trouble from it7 
A .. No trouble at all. 
Q. Now, it is charg·ed in the declaration in t!1is case that 
you should have put a bench or false work un-
page 155 ~ derneath the bridge, as I understand it, running 
from this cord or stringer to the ground. Is that 
the usual practice 1 
A. No, sir; we never had. 
Q. \Vas there any reason that you could see to do that in 
this particular case 1 
A. No, sir. 
Q. vVas there any reason that you shouldn't have done it 
in this case? · 
.A .. No, sir; I don't see why we sl1ould. 
Q,. vVas there any difficulty in the. ·way of doing it 1 
.. ~. No, none as I know of. 
Q. I mean in the way of putting the bench work in there 1 
A. It was too close. The space was too close for a bench 
in there on account of the curve, when they would come 
nround. 
Q. The track wasn't straight at that point 1 
A. No, they \vonld come around a curve. 
Q. And the engines and cars would come in and take up 
the clear space there1 
A. Yes, sir. 
Q. But you, as I understand it, did not consider that from 
your bridge experience as necessary precaution i'o adopt any 
wny f You didn't consider it necessary to put the bent un-
der the bridge f 
A. No, sir. 
Q. Was there anything in the condition of the 
page. 156 ~ bridge or the appearance of the bridge as far as 
you could see, that made it necessary for you to 
-- -~----~ -------
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adopt any other precaution than what you did adopt-take 
any other steps than those you did take? 
A. No, sir. You mean the supervisor instructed me-
Q. I mean this: Was the way you handled that work, in 
your opinion, from your observation of the situation and 
the condition of the bridge, safe and reasonable and customary 
method to use in repairing it¥ 
A. Yes; the only reason I think we were doing it was to 
put in heavier timbers. 
Q. "\Vas the way you adopted to put in those timbers, in 
your opinion, 1\fr. Hall, a safe way to do it, from your knowl-
edge of bridge construction? 
A. Yes, sir. 
Q. Is that the method that you have known to be followed 
under similar circumstances? 
A. Under other circumstances I had instructions other-
'\\"ise. 
Q. Ordinarily speaking, is the way you went about work-
ing this bridge the way you usually do it? 
.f\.. Yes, sir; the way I usually do it. 
page 157 ~ CROSS EXA.~fiNA.TION. 
By 1\ir. Barksdale: 
Q. Over here you had put a brace across there, hadn't you 
A. Yes, sir. 
Q. This is the Danville side 1 
A. Yes, that is right. vVe started to take t11is bolt out 
and "re sa'v it was kind of leaving a little bit, so we put a 
brace on this side. I had forg·otten that. \Ve put a bolt 
through here and put hv-o pieces just like this. That is when 
we moved the south side. 
Q. And you put two pieces of timber on and bolted them 
together? 
A. Yes,_ sir. 
Q. The reason you did that, this arm 'vas beginning to kick; 
h; that right"! 
A. J(ick a little; yes, sir. 
Q. You hadn't put anything there, had you~ 
A. No, sir; didn't have to remove that bolt at alL 
Q. Yon dicln 't have · to remove it? 
A. No, sir. 
Q. You never did remove it1 
A. No, sir. 
Q. You jacked it then without removing it? 
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A. No, it wasn't in the cap. It goes outside 
JJage 158 ~ just like that. 
1vir. Leigl1 : There seems to be a difference of opinion be-
tween ~fr. Hall and your client about the bolt. 
1Jy Mr. Barksdale: 
Q. Which way was that thing skewedF 
A. Y esJ that way. That is right. This is tl1e bolt that 
we were aiming to take out because when you put that in 
like !that, it would go so close to your cap and that is the 
reason we were going to move this one because it was close 
to the cap. 
Q. And you had braced that 7 
A. Yes. 
Q. And ho\v did you brace that one~ 
A. Put an extra bolt in here before we took this one out. 
Q. You were putting it in Y 
A. Done put it in and tightened it. 
Q. You put a bolt through this piece and through this one~ 
A. Yes. 
Q. "\Vhy didn't you do this one the same way you did this 
oneY · · 
A.. After this one commenced kicking a little bit1 we clamped 
that on there. 
Q. Didn't that start kicking, too? 
A .. No, this one l1acln't been moved at alL 
Q. "That I mean, is \vhy didn't you brace this one with 
- ·boards as you did this one Y . 
page 159 r A. Because we could fix it this way quickest 
and best. 
Q. Don't you have to bore a hole all the way through there~ 
A. Yes, sir; through two pieces just like that and we would 
have to bore throug·h here and here. 
Q. Yon used a bolt there all the way through' 
A.. And two cleats there. 
Q. Two pieces of timber over that Y 
A. Yes, sir. 
Q.. You say you hadn't pulled this one.~ 
_A.,.,. No, sir; didn't have to move that one at all. 
Q. \Vhat were you and your foreman doing out there~ 
A. There is a floor beam runs from this bed out here up 
to here and we had to pull a drift out right here to get this 
in so we could jack this one in, you see, but we never did get 
tJ1i~ bolt-never had pulled it when she relapse(l. 
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Q. About the flooring; you say you had put in about how 
much new flooring¥ · . 
A. As near as I can remember, 15 or 20 planks. 
Q. You say putting them in increased the weight to some 
extent1 
A. I think we did. It was new and just the wear of the 
old plank. It wasn't much difference. I think, as near as I 
can remember, the new one was 21;2 inches thick. 
page 160 ~ Q. And they were pine planks, treated with 
creosote? 
A. Yes, ·sir. 
Q. Which makes it heavy f 
A. Well, the others were creosoted, too. 
Q. That is creosoted when they were put in a long time 
agoY 
A. Yes. 
Q. And tl1ey had been worn some 1· 
A. Yes, sir. 
Q" Now, I understand you to say when Mr. Leigh asked you 
about removing the floor, that you were aiming· to take the 
floor off before yon renewed tl1ese trusses, but that it was 
bad weather and you wanted to carry the traffic; is that 
right! 
A. Yes, sir. 
Q. So your intention· was to lighten it by taking the floor 
off? 
.. ~. Aiming to take it all off before ·we could put these 
needle beams in, but we wanted the road to get l;Jetter so the 
traffic could get around. · 
Q. If you had taken all the flooring off before you re-
placed these trusses, you would have lightened it right much, 
-vv-ouldn 't you? 
A. Yes, sir. 
Q ... And would l1ave given your brace less load to carry 1 
A. Yes, sir. · 
page 161 ~ Q. That would have made it safer, wouldn't it f 
A. I reckon it would. 
Q. Weren't your instructions to move it? 
A. Yes, sir. 
Q,. Yon didn't, however, earry out those instructions be-
cause you wanted to carry the traffic.? 
A. Wanted to carry the 'traffic because it was had weather. 
Q. Who gave you those instructions-nir. Hewitt? 
A. ~Ir. D. D. Hewitt. 
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Q. What do you call him 7 
A. Supervisor of bridges and buildings. 
Q. For the Southern R.ailroad~ 
A. Yes. 
Q. And he is the man that you directly worked under? 
A. Yes. · . 
Q. No·w, about putting a bent underneath there, the space 
between the tr~cks-is it as great on a curve as it is on a 
straight track 1 
A. The same space, of course, but when a train is coming 
around it kind of leans in. 
Q. There is more overhang? 
A. Yes. 
Q. And that overhang is more when a train is running fast 
than when it is running slow 
A. Yes, I should think so. 
Q. So if a train had come around .there slo\V 
page 162 } enough, you would have had room enough to put 
.a bent in, wouldri 'f you "l 
A. I guess so. I don't know, but it would have been mighty 
bad for the traffic-dangerous. 
Q. Trains would certainly have had to run slow·if you had 
a bent in there. That is true Y 
A. Yes, they would have had to go mighty slow and had 
cautions for the passengers and all. 
Q,. I understood you to say that you didn't think there was 
any use to put a bent under there; is that right? 
A .. I didn't think it was necessary because we had moved 
the other side and nothing occurred, you see. 
Q. As a matter of fact, if you had had a bent under there 
the bridge wouldn't have fallen, would it? 
A. I don't know whether it would or not, because the weight 
rested on these here, you see. 
Q .. A.nd I believe it has been testified and is a fact that 
the \~eight is primarily on these two things 1 
A. Yes, sir; on these rods. . 
Q. That is on these tw·o things first and they pull down on 
these rods here; is that right Y 
A. The weight on those here isn't any more than it is on 
tll•?se here. All the weight of the trestle rests on this here. 
Q. And they go down to these things here? 
A. Yes, sir. 
Q. If you l1ad had a support right underneath 
page 163 ~ the middle to hold up-
A. Yes, if \ve had had something all along it 
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wouldn't have fell, if it had been all along there, if we had 
plenty of bents under it. 
Q. You couldn't have had bents everywhere ·without 
stopping the entire traffic of the Southern Raihvay, but if 
you had put one right between the two tracks to hold these 
two stringers up, they would have, in turn, held these beams 
up, wouldn't they~ Isn't there a plate underneath there 1 
A. Yes, sir; plate underneath there. 
Q. And as a man who is accustomed to building and 11xing 
bridges, isn't it your judgment that if you had a bent right 
in the middle there your bridge wouldn't have fallen Y 
A. I don't think it would. 
Q. About that flooring, when you are going to completely 
renew a bridge, 1\ir. Hall, isn't it always better and safer to 
1nake it as light as you can before you weaken your sup-
ports? 
A. vV ell, if your bridge is weak, it is necessary. 
Q. Well, whether it is weak or strong, isn't it safer to 
make it as light as you can before you, yourself 'veaken· 
anything? 
A. Yes, 've could have weakened the floor if we had taken 
the floor off and wouldn't have had anywhere to work, you 
see. vVe coulcln 't work up here 'vithout the flooring. 
Q. You wouldn't have needed all the flooring 
page 164 ~ off1 
A. No, sir. 
Q. In fact, you could have gotten on with very little? 
A. Oh, yes. 
Q. You testified, I believe, that Roberts was on that needle 
l)cam setting a jack? 
A. Yes. 
Q. Yon told him to go there, clidn 't you 1 
A. I don't remember. 
Q. You· were the boss, 'veren 't you? 
A. Yes, I was the boss hut ~fr. Roberts came out here and 
took the bolts out and I had another man went and brought 
tlte jacks there, sitting the jack on the other side. ITo was 
to set this jack and 1\fr. n.oberts was taking it a"ray from 
l1im. 1\fr. Roberts was working here and he ·went over where 
these other men and l\1r. R.obcrts was working :here and 1\fr. 
Hoberts just stayed on that work I was over here at work. 
I had them all at work. I wasn't paying no_ attention to them 
over l1ere. I w·as over here trying to get this bolt. 
Q. You 'vere yourself working on the bolt~ 
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A. Yes, sir; I was working myself and had an adz in my 
hand and we were working altogether. 
Q. You weren't supervising what all the rest were doing1 
A. Yes, I told them what to do and I was coming over here 
and showing somebody else and helping over here. 
Q. You knew what Roberts was doing? 
A. I knew what R-oberts 'vas doing. 
page 165 ~ · Q. That was necessary to be done? 
A. Necessary for him to do. 
Q. And that is what you wanted him to do? 
A. Yes, sir. 
Q. Clark I{eesee wa~ w·orking on thh: one! 
A. Yes, sir. 
Q. Which ·was also in accordance with your wishes? 
A. Yes, sir. . 
Q. Did 1\fr. Hewitt figure the number of pounds that tim-
ber would have come to if it had been stripped off of there? 
A. Not as I know of. 
Q. Didn't he tell you how much it could have b~en light-
ened? 
A. No, sir; when ~Ir. Hewitt come down there inspecting 
this trestle, the assistant foreman was there. I was off on 
a motor car. 
R-E-DIRECT EXA~IINATION. 
By J\Ir. Leigh: 
Q. J\fr. Hall, you said something a bout the traffic, the 
weather being bad. I didn't catch exactly what you had refer-
ence to in that respect. What did you mean by tl1atf 
A. Yon see on the second day it rained all day and we 
couldn't turn the traffic down. 
Q. 1: on mean that it had mired up down there? 
page 166 } A .. Yes, mired up a11d automobiles couldn't 
travel. 
Q. The public conldn 't go by there and you had to let 
them cross the bridge on account of the rain? 
·A. That is it. 
Q. J\ir. !Iall, doeR this cord here or stringer support the 
bridge at. all from downward pressure? 
.. A. I t.l1ink this cord is to hold this here from kicking. 
Q. Gives it end·wise strength? 
A. Endwise strengih in my understanding. 
Q. Strength in that direction? 
A. Yes, sir. 
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Q. Instead of strength against the pressure down? 
A. Yes, sir. 
Q. Where did the bridge collapse, as far as you could tell¥ 
You were thrown down, too? 
A. I don't know. I couldn't tell where it was. The as-
sistant foreman said it relapsed right in here. 
. Q. Don't ·tell what he said. You don't know now what 
caused the bridge to collapse 1 
· A. I couldn't tell to save my life how it come to relapse. 
Q. Do you know where it broke loose 1 
A. No, I couldn't tell you. 
Q. Did it tear loose here at the end of these truss arms or 
tear loose in this cord~ . 
A. I couldn't tell you where it tore loose. I 
page 167 ~ kno\v it didn't tear loose here. I was at this 
· point. 
Q. You were dumped down yourself 1 
A. I went down myself. 
Q. Had you done anything there on that bridge, put any 
nwi·e weight on it except the 15 or 20 boards, the difference 
in the weight between new boards and the old boards that 
had imposed any more \veight on the bridge than it had been 
carrying before the time you went there to repair it? 
A. No, sir. 
Q. Do you think the \veight of those 15 or 20 boards plus 
the weight of the workmen on it would have been equal to 
the passage of vehicles going over the bridge 1 
A. I shouldn't think so. 
Q. Do you know whether that bridge was limited to any 
particular sort of vehicles or did traffic generally go over 
it' 
A. I have seen traffic going while I was training out 
there. 
Q. What I am getting at is this: Some of these bridges in 
the country-! have seen signs of them limiting the weight 
of automobiles over them. They wouldn't allow but a cer-
tain weight truck to go over. Do you know whether this 
bridge was limited~ 
A. No, sir. . 
Q. 1\.ncl it. had been carrying traffic up until the time you 
all \vent there to repair it¥ 
page 168 ~ A. Yes, sir. 
Q. Now, l\fr. Hall, this bridge you set back here . 
.... t\.s I understand you, it was that way, up to·ward Chatham~ 
A. Just that \vay. 
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R. C. BANDY, 
being first duly sworn, testified on behalf of the defendant as 
follows: · 
Examined by Mr. Leigh: 
Q. What is your name Y 
A. R. C. Bandy. 
Q. What is your business t 
A. Assistant bridge foreman. 
Q. What company do you work for 7 
A. Southern Railway. 
Q. vVere you working in that capacity for the Southern 
Railway Company last December when the bridge a li~tle 
distance north of Blair collapsed 1 
A. Yes, sir. 
Q. \V ere you working on the bridge! 
A. Yes, sir. 
Q. Had you been on the job from the time it started until 
the collapse of the bridge? 
A. Yes, sir. 
Q. What 'vere you there for¥ What was the 
page 169 ~ bridge crew there to do~ 
A. vV e were there to renew the bridge. 
Q. Put in stronger timbers 1 
A. Yes, ·sir. 
Q. Now, on the day of this collapse what progress had you 
made in completing that job 1 \Vhere had you gotten to? 
1\... We had .got one of the cords . put together and bolted 
together on the bridge. 
Q. Where was that, which side of the bridge~ 
A. South side. 
Q. This model· here, this side illustrates south and up 
toward you was north. You had gotten that cord fixed 1 
.A. Yes, sir. 
Q. vVhat were you doing on that day? 
A. The day it collapsed 1 
Q. Yes. 
A. We 'vere preparing to move this other side of the truss 
in and place the other cord. 
Q.. Had you moved the south truss in? 
A. Yes, sir. 
Q. That had all been done~ 
A. Yes, sir. 
Q,. Did you have any trouble in doing thatY 
A. No, sir. 
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Q. I will ask you this: What had you all done on that day 
in reference to the flooring of the bridge~ What 
page 170 ~ was the situation in regard to that' 
A. vV ell, we had removed a few of the old plank 
and replaced with a few of the new ones. 
Q. About how many would you say~ 
A. I would say about 1~ 01 1&. 
Q. vVould that change add any considerable weight to the 
bridge, impose any particular extra burden on it~ 
A. I shouldn't think so. 
Q. It would be just the difference between the weight of 
12 or 15 new boards and 12 or 15 old boards' 
A. Yes, sir. 
Q. Ifo\v long have you been working in the bridge busi-
ness, 1\Ir. Bandy~ 
A. Between 35 and 40 years. 
Q. Whom have you worked for during that period~ 
A. I worked for ~Ir. N. L. Hall to begin with. 
Q. I don't mean that-what companies? 
A. Southern Railway Company .. 
Q. Have you worked for the Southern Railway Company? 
A. Yes, sir. 
Q. Have you been constantly working in the bridge de-
partment? 
A. Yes, sir. 
Q. During that 35 years 1 
A. Yes, sir. 
· Q. Have you had occasion to ·work on shnilar 
page 171 ~ bridges to this? 
· A. Yes, sir. 
Q. In your experienre is it. usual to remoYe the floor boards 
when repairing a bridge of this sort¥ 
A. No, sir. 
Q. Is it customary, in your experience, to leave them on? 
A. Leave them on. Sometime we keep traffic going. 
Q. Now, where were you on the bridge? What were you 
doing· at the time it collapsed 1 · 
A. I had been near about to the middle of the bridge and 
turned down the floor joists and \Vas walking back and got to 
the point where it broke off at. 
Q. Do you know 'vhat ~Ir. Roberts was doing 'vhen it col-
lapsed' 
A. lVfr. Roberts 'vas setting the jack, to jack the truss 
Ill. 
.Q. It has been claimed in this case and testified to by 1\fr. · 
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Roberts that this bolt here had been pulled out of that truss 
arm. Can you tell the court and jury what you know about 
that? 
A. That bolt was in the way in jacking the trus in on ac-
count of the skew. 
Q. The bridge was sitting on an angle~ 
A. Yes, and we put another bolt in there to remove this 
bolt so it wouldn't strike the cap in jacking. We hadn't 
taken the old one out and hadn't started jacking and hadn't 
removed that bolt even. 
page 172 } Q. So as a matter of fact, if I understand you 
correctly-
A. We had put in the new bolt but hadn't removed the old 
one. 
Q. The: truss arm had two bolts in it when the bridge col-
lapsed? 
A .. Yes, sir. 
Q. I-I ad the bolt been taken out at this end? 
A. ~o, sir. 
Q. vVere the bolts in on this truss over here 1 
A. Yes, sir. 
Q. These holts had been taken out of these brace arms? 
1\.. Yes, sir. 
Q. vVhat had been done to overcome that? What provi-
sion had been made in that respect? 
A. \V e had a block across the top with bolts in it and guy 
lines. 
Q. Do these brace arms give any strength to the carrying 
cnpacity of the truss or are they merely there to keep it 
rigid, keep it from falling in or out? 
A .. That is all, to keep it rigid. 
Q .. Tl1cy don't carry the load f 
A. No, sir. 
Q. J\'Ir~ Bandy, this model here, if you will notice, shows 
that bolt there going through this cap? 
A. Yes, sir. 
page 173 ~ Q,. Is the model correct in that respect? 
A. No. 
Q. \Yhat is the difference? 
A. This bolt goes through the cap and the other bolt did 
not. 
Q. Where did the other bolt .go with reference to the cap? 
A. The other bolt came out just beside the edge of the can 
ltere. 
Q. So then if it hadn't been for the boas that that cap was 
124 In the Supreme Court of Appeals of Virginia. 
on, it wouldn't ever have been necessary to have moved the 
bolt at any time, 'vould it! 
A. No, sir. 
Q. It simply caught on the cap and you couldn't pull it 
backY 
A. Yes, sir. 
Q. ~ow, lvir. Bandy, the plaintiff complained in this case 
that a bent or false work of some sort should have been put 
. under this cord here, I suppose, on both cords running doWl..! 
to the .ground to have supported that truss span. "\Vhat is 
your experience in repairing bridges of this sort as to the 
custom in that respect 1 
A .. It hasn't been customary to do so. 
Q. Not customary to do so¥ 
A. No.1 sir. 
Q. Was there anything, as far as you could ob-
page 174~ serve, in the situation of this bridge when yoh went 
· there to undertake its repair that made it neces-
. sary, in your judgment, to put that bent under the stringer? 
A. No, sir. 
Q. vVas there any condition there which made it difficult 
to do that? 
A. Well, on the curve it was dangerous. 
Q. Was there a curve there in the tracks under the bridge? 
A. Yes, sir. 
Q. I suppose your idea is the trains swung out from that 
curve and would have hit the bent Y 
A. In going around the curve they naturally lean. 
Q. There wasn't sufficient space to safely put the bent 
under there, in your opinion, on the curve~ 
A. Not according to my judgment. 
Q. Mr. Bandy, do these cords or stringers, I believe some 
people call them-I get mixed up on them-does that thing 
there in that bridge give any strength to it except to tie it 
together? · 
A. That is all. 
Q. It doesu 't carry the downward pressure, dow·nward 
load~ Do you kno'v where the bridge collapsed, 'vhat part 
of the bridge' 
A. I don't know 'vhether I exactly know that or not. It 
was done so quick that I don't know, I was. walk-
page 175 ~ ing from tow·ard ·the center of the bridge to the 
end. 
Q. You don't know whether it tore loose in the cord or it 
kieked loose at the encl7 
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A. I am not positive, no. 
Q. But, in your opinion, the methods adopted there in re-
puiring this bridge were the usual and customary methods 
and reasonably safe under the circumstances involved; am I 
correct in understanding you to say that Y 
A. Yes, sir. 
CROSS EXAMINATION . 
..,_By Mr. Barksdale: 
Q. If you had had a bent under there it wouldn't have 
fa Hen, in your judgment? 
A. I don't kno,v, sir, whether it would or not. 
Q. I mean you have been building bridges a long time 7 
A. It is not customary to put that bent under there. 
Q. You have known of it being done, haven't you? 
A. No, sir; not on the Southern. That is the only place 
I have ever worked. 
Q. But do you mean to say you never heard of a bent being 
pni" underneath a bridge when it was being renewed? 
A. Not under a light overhead bridge like that. 
Q,. Apparently from the way it dropped it F'asn 't as light 
a3 you thought it was 7 . 
A. Of course, if you are carrying trains you 
page 176 } are supposed to put bents under there. 
Q .. Exactly so. If it had been, in your judg-
ntent, heavy enough to be dangerous, .you would have put a 
Lent underneath; is that right 1 
A. I would have repaired it just like he did. 
Q. Well, knowing as much as you know now, would you 
still have adopted the same method¥ 
A. Yes, sir. 
Q. If you had replaced the same bridge you would go at 
it just like you did this one, notwithstanding it dropped? 
A. Go at it just like I did the other one. 
Q. That is right tough on the people working for you, isn't 
it? 
A. If I was to go to work on that same bridge, it wouldn't 
have collapsed. I don't know what caused it to collapse and 
I would go to wQrk just the same as l did before. 
· Q. If you had· stripped all the flooring off of it, wouldn't 
thnt l1ave lightened it¥ 
A. Certainly, it would have lightened it. 
Q. If it had been lightened, wouldn't that have made it 
safer? 
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A. I suppose to some extent it would. 
Q. vVouldn't it have lightened it to quite a considerable 
extent~ 
A. It would lighten it, of course. 
Q. But that wasn't done¥ 
page 177 ~ A. No, sir. 
RE-DIRECT EXA:NIINATION. 
By Mr. Leigh: 
Q. I omitted to ask you this question: Do you know 
whether that bridge had been carrying traffic, that is vehicles 
and the regular traffic going up and down the road up until 
the time you went there to repair it 1 
A. Yes, sir. 
At 4:30 o'clock P. ~!. Court adjourned until 9 :30 A. 1\L, 
November 24, 1926. 
page 178 ~ · ~IORNING SESSION. 
Chatham, Virginia, November 24, 1926. 
1viet pursuant to adjournment. 
Present: Same parties as heretofore noted. 
J. E. ·vAUGHAN, 
be.ing first duly sworn, testified on behalf of the defendant 
as follows: 
Examined by ~ir. Leigh: 
Q. 1Ir. Vaughan, 'vere you working on the overhead bridge 
above the Southern llailway Company near Blair last De-
cember when it collapsed 1 
A. Yes, sir. 
Q. You were a member of the bridge cre'v that was repair-
ing that bridge~ · 
A. Yes, sir. 
Q. Were you on the bridge on December 4th, the day that 
the bridge collapsed Y · 
A. Yes, sir. 
Q. Where were you working on tl1e bridge? 
A. I was working on the north side, on the east end of the 
truss. 
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Q. Now, with reference to this which purports to be a model 
or representation of the outlines of the bridge-this is to-
·ward Danville and that is toward Lynchburg. About where 
were you working on the bridge when it collapsed? 
A. Right here, this end of the truss. 
page 179 ~ Q. What were you doing there, 1\:fr. Vaughan f 
A. Taking this bolt out. In order to take it out 
I was replacing it up here, this being set on a skew, and we 
had to jack this cord in. 
Q. As I understand, this bridge was kind of skewed like 
that up toward Lynchburgf 
A. Yes, sir, and in jacking this cord in, this bolt was right 
against it. 
Q. Right there, there has been some confusion about that. 
Does this model here represent truly how that bolt was put 
in heref 
A. With the exception it wasn't through the cap. 
Q. It 'vas not through the cap¥ 
A. No. It don't. connect with this part of it. 
Q. ~rhat model is incorrect .in sho,ving that bolt there as 
going through the cap f 
A. Sirf 
Q. This model is not correct in showing the bolt going 
through the cap. That is not the way it was on the bridge 1 
A. No, sir. We moved this bolt up here between four and 
fiyp inches on account of the cap setting on a skew. It was 
put in from the top like this and this end run against the 
cap in jacking it in and the one that 've put in-,ve put it in 
from the bottom, put this long end in on top so it wouldn't 
drag the cap. 
Q. You inserted this bolt, the one you were re-
pnge 180 ~ f erring to f 
A. Yes, put it in and tightened it up. 
Q. Ifad you put the nut on it? , 
A. Yes, sir, and I lit a cigarette, sent the gentleman that 
was working with me for a crow-bar to pull this bolt. 
Q. What l1ad been done with this bolt at that time 1 
A. Hadn't done anything but loosened the nut a little bit 
on it and sent and got the claw~bar to pull it out, in order to 
jack it in. 
Q.. At that juncture, what happened, when you got to that 
point in your work, was that when the bridge collapsed? 
A. No, after we put this one in 've hadn't pretended to 
pull this one. We were merely getting the bar. The gentle-
ntan had just come with the bar and give it to me and I was 
128 In. the Supreme Court of Appeals of Virginia 
putting my glove on and looking right down at my work and 
I discovered it giving away. I was headed away from it, 
headed east, and in order to save myself, I was somewhere 
about here. 
Q. You were sitting about there? 
A. No, I was standing, if I had been sitting I wouldn't 
have had any chance. 
Q. Do you know, Mr. Vaughan, what was the condition of 
that bolt at that end of the truss¥ 
A. No, sir; I do not. 
Q. You don't know that T 
A. No, sir. 
page 181 t Q. Can you tell where the bridge gave awayt 
A. No, sir. 
Q. Could you tell whether it pulled out at that end T 
A. I don't think it pulled out there. 
Q. You don't think soT 
A. No, sir. 
Q. It collapsed suddenly? 
A. Yes, sir. 
Q. And you couldn't tell where it broke? 
A. No, sir. 
Q. Or what caused it to breakf 
A. I don't know, sir. 
Q. This truss, as I understand it, on the south side had 
been jacked in f 
A. Yes, sir; one had been jacked in and put the new cord 
in just as we intended to do this one. 
Q. And you had gotten along all right on that side t 
A. Yes, sir. 
Q. How long have you been working a1: bridge work, ~Ir. 
Vaughan? 
A. I entered service with the Southern in 1918, but I had 
about two years' experience before. 
Q. With the Southern? 
A. No, sir; with the Norfolk & vV estern and Virginian. 
Q. Have you ever worked on bridges, making similar re-
pairs to the ones that the crew was engaged in 
page 182 ~ making on this ·bridge~ 
A. Yes, sir. · 
Q. In your experience 'vas the work on this bridge being 
done in accordance with the usual custom of bridge crews f 
A. Yes, sir. 
Q. Is it, in your experience, customary to remove the floor 
hoards from the bridge in making repairs such as that? 
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A . .Yes, sir. 
Q. Do you remove them 7 
A. Yes, sir. 
Q. Had you removed them t 
A. Yes, we had removed· some of them. 
Q. How about the bents under the bridge? Is it customary 
to put bents under the bridge Y 
A. No, sir. 
Q. Where it is over a railroad track f 
A. No, sir. We never use any bents. 
Q. What was the condition of that bridge with reference 
to the flooring~ vVhat had you done with the flooring? 
A. We had just taken up enuugh boards to get to the parts 
that we were working on. 
Q. You put in some new boards, I understand? 
A. Yes, sir, replaced, I suppose-! don't remember-be-
tween 18 and 20. 
Q. 1\:fr. Vaughan, I believe I was asking you 
page 183 ~ about the floor boards. You said you had taken 
up some of the floor boards and put in some new 
ones? 
A. Yes, sir. 
Q. Do you recall about how many new ones you had put on 
the · bridge ? 
A. I don't know, sir. Between 18 and 20. I don't remem-
b~r just exactly. 
Q. I asked you a minute ago about the custom of taking. 
off the floor boards. l don't know whether you understood 
me. Of course, I understand in working on bridges, as you 
go along you have got to take the floor boards off to enable 
yon to get to the timbers underneath the floor boards. What 
I meant, was it usual to strip the bridge of the floor boardR 
altogether as you proceed with the 'vork or to leave them 
on there as you work along and take them up as you do the 
work? 
A. We usually strip the span to lay the floor. 
Q. I understand that. You would have to strip the span 
to lay the floor if you were going to lay ne'v floor~ but do 
y(m take the board~ off a1together before yon start to work? 
A. No, sir. 
Q. You usually work-
1\:fr. Barksdale: This is right material and I object to the 
defense counsel leading the witness. He is testifying very 
succinctly to what the custom is. 
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page 184 ~ Mr. Leigh: I was certain that the witness had 
misunderstood my question. 
The Court : The examination is· leading, but I think the 
witness has explained himself sufficiently. 
By Mr: Leigh: 
Q. Now, l\fr. Vaughan, what, in your experience, is the 
practice in reference to shipping the span of the floor boards 
before you commence the work of repairing the bridge? I 
n1ean bx that, taking the floor boards off and putting them 
out on the ground-taking them off the bridge altogether? 
Do you understand what I mean 1 As I understand it-I 
nmy not make myself clear-this model doesn't show it but 
there are joists here and floor boards over 'vhich you drive 
and make the roadway of the bridge. That is correct, isn't 
"'-t<J lt,. 
A. Yes, sir. 
Q. In your experience in bridge building has it been or not 
been the custom in working on a span of a bridge of this sort 
to take all the floor baords off the bridge before you proceed 
with the work f · 
A. Never take them off. 
Q. You never tak<? them all off Y 
A. No, sir. 
q. Ho'v many do you takP. off; when do you take them o !f 
and why do you take them off1 
. A. vVe usually take them up to get the joist in. 
puge 185 ~ For instance, on tl1is end the joists join on all of 
. these parts. \V e have to take these floor boards 
np to get the joists in. \V c have to take up thnt. 
q. Do I understand you correctly to say-
A .. 'l'hat is the usual way to do with all of them 1 That is 
the way we do with all of them. 
Q. Do I understand you to correctly say that you take the 
floor boards up as it becomes necessary to remove them in the 
progress of the work 7 Do you understand me 7 
A. No, sir. 
Q .. Just explain to the jury in this case how you were re-
moving these floor boards, what you 'vere doing with the 
floor boards? 
A. We wasn't tearing up any of this part. We pulled these 
up and slipped them in the end in order to 'vork this bolt 
here. vVe had to put this in and these floor boards come out 
over the top of this cord so far that you couldn't reach it. 
\V e had never had any other 'vay to reach it and we had to 
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pull up two or three boards there to get this bolt, reach it, 
nnd an arm length wouldn't allow us to reach it. 
Q. Was the method that ·was being followed on this bridge 
the method you have usually seen followed in your other 'vork 
on bridges of this sort in making similar repairs Y 
A. Yes, sir. 
Q. In reference to the floor boards? 
A. Yes, sir; that is tht way we usually do them 
})age 186 } all. 
Q. Just as you were doing i.I ... this case7 
A. Yes, sir. 
CROSS EXAMINATION,. 
Bv 1\fr. Barksdale : 
"Q.. J\!Ir. Vaughan, had that bolt over there been drawn, that 
is the one on the Danville side f 
A. No, sir. 
Q. IIad tl1is one been drawn, the southwest bolt? 
A. No, ~ir, that had not been drawn. We had loosened this 
one a little hit before we put this cord in and we had taken 
two pieces of timber and scabbed this one right here in order 
to strengthen it, one on each side, put a bolt through the 
two pieces of timber and through this up here in order to 
l1o1d this truss down and we didn't have to remove this one 
beeause in jacking this in, this bolt would run away from 
the cap and this one would run into it. 
Q. But this southwest bolt you had not drawn? 
A. No, sir. · 
Q. You say that these bolts did not go through the cap? 
A. No, sir. . 
Q. vVhat held this bottom cord stationary? What held it 
to the capf 
A. There wasn't anything that held it there. It was just 
sitting. r.rhe whole thing 'vas tied together and 
page 187 } this tied through these needle beams. 
Q. I understand it was tied by all of these holts 
nncl braces, and, of course, the truss arm must have been 
tied on the bottom cord and was by this bolt 1 
A. This truss arm was tied to the cord. 
Q. By this bolt? 
A. Yes. 
Q.. But wl1at I want to know is what held the bottom cord 
to the cap? 
A. There wasn't anything that I seen. 
• 
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Q. It was just laying there~ 
A. Just setting there on this. 
Q. vVouldn't it be necessary to hold it stationary in some 
way there! . 
A. No, sir; I never saw any like that. 
Q. You never saw a bridge like that Y 
A. No, sir; not the cord fastened. 
Q. If it was just resting by virtue of its own weig4.t, 
wouldn't the vibration of heavy traffic over there shake this 
thing loose and cause it to go that way or this way or side 
ways or some way1 
A. No, sir; it couldn't go end ways because this always 
has a gap cut in to keep it from going in . 
Q. You are speaking of the cord having a gap in it, aren't 
you~ 
A. Yes, sir. 
pa.ge 188 ~ Q. That isn't what I am talking about. You 
call this thing a cap, don't you¥ 
A. Yes, sir. 
Q. I want to know what holds the cord in place on the 
cap? 
A. Not anything tl1at I ever seen, just naturally the weight 
of it holds it there. 
Q. And that is true of this bridg~ on all four corners Y 
T.hat it was just sitting there by its own weight and not 
fastened anywhere Y 
A. It wasn't fastened to the cap. 
Q. I understood you to say as to the northeast bolt that 
you were working on that and about to pull itY 
A. Yes, was getting ready to pull it, had just replaced one, 
put one up a little bit higher. 
Q. In order to get ready to pull it, you. had· to unfasten 
it down here, didn't you, at the bottom~ This w·as a nut on 
it, I suppose? 
A. Yes, si~ there was a nut on it. 
Q. Had you taken that off? 
A. No, sir; hadn't taken it clear off. We had taken it part 
of the way. 
Q. How were you going to pull it out with a claw-bar if that 
is what you used, without taking this nut off? 
A. I had to ·do this while the journeyman just merely 
stopped to smoke-hadn't finished taking the nut quite off. 
Q. Who was worldng on that nut Y 
page 189 ~ A. I was working on it. 
Q. And you had loosened it partly, but hadn't 
taken it all the way off¥ 
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A. No, sir. 
Q. Did that thing kick anyf 
.A. No, sir; it never kicked any. 
Q. Do you know whether this one kicked anyf 
.A. No, sir; I didn't work on that end. 
Q. There wasn't any support or bent underneath that 
bridge, was there? 
A. No, sir. 
Q. Do you th-ink if there had been one under there the 
bridge would have fallen? . · 
.A.~. I don't know, sir. I never had any experience with 
false work, nothing more than railroad bridges, steel bridges. 
I had some experience with steel bridges. I never put any 
false work under a wagon bridge. 
Q. l\fr. Hall has testified that he was instructed by ~Ir. 
IIewitt to strip that floor. Did you hear him tell him that? 
· A. No, sir. 
Q. How did }fr. Hall get his instructions, in writing or 
verbally, from 1\:Ir. Hewitt, do you know¥ 
.A. No, sir; I don't know. 
Q. If that floor had been stripepd off there, it 
pnge 190 ~ wolild have made the load lighter, wouidn 't it 1 
A. Yes, it would have made it lighter. 
Q. On a 50-foot span like that, the flooring amounts to quite 
a considerable weight, doesn't it 
A. The flooring being stripped? 
Q. I mean whether it is stripped or whether it is left on 
there, runs into right many pounds, doesn't it V · 
A. Yes, sir; but I don't know how much. 
Q. I understood you to say that it is the custom to remove 
the floor boards before the trusses were replaced. Is that 
what you say? 
A. No, sir; it is not the custom. It is the custom to move 
the span, the one span. · 
Q. What do you mean by the one span? 
A. This includes the whole span, but we take up these 
joists and we coulcln 't get the joists in there 'vithout taking 
up all of the flooring on this span. We would have to tear 
up from here over there-all of them. 
Q. Have you ever worked on the complete replacement of 
a bridge such as that ·before? 
A. No, not complete. . 
Q. Since this thing has happened on the lOth of December, 
1~>25, that is last December, at 1\fr. Jim Hensley's house, 
.didn't you state that you didn't put a bent underneath there-
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that is the gang didn't put a bent underneath there because 
~Ir. He,vitt said he didn't want slow orders Y 
page 191 A. No, I don't know anything about it. 
Q. Do you remember being there? 
A. On the lOth~ 
Q. Yes. That would have been six days after the bridge 
collapsed? 
A. No, sir; I don't remember whether I \Vas there on the 
lOth or not. I passed there right often but I couldn't tell the 
dates. 
Q. Didn't you on that same occasion say that you thought 
and Bandy thought there should have been a bent underneath 
there! 
A. I never said anything about it as I know of. . 
Q. Are you sure you didn't say anything about it 1 
A. There might have been something passed about it but I 
don't remember. I have talked with different ones about it, 
but I don't remember every expression about what should be 
done. It wasn't to my interest. 
The Court: I don't think it is necessary to answer that 
question any further. Counsel has indicated that he was 
through. 
puge 192 ~ ~1:. B. GOOD~iAN, 
being first duly s'vorn, testified on liehalf of the 
defendant as follows: 
Examined by Mr. Leigh: 
Q. Were you 'vorking for the Southern Railway Company 
lust December? 
A. Yes, sir. 
Q. Working on the bridge north of Blair that collapsed, 
the overhea<l county bridge' 
A. Yes, sir. 
Q. What '"ere you doing on the bridge just prior to its 
collapse? 
A. Putting in an extra bolt to take out one to braco the 
cord. 
Q .. This model purports to represent the bridge. That is 
the Lynchburg· end, the north end, and this is the south end 
towards me. Indicate to what point on the bridge, if you 
please, you were working just before it fell? 
A. ·W drking right here. 
Q. vVha t were you doing there? 
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A. We were putting in a bolt down through the cord, 
through here, to take out one so 've co_uld jack it over. 
Q. What had been done about that bolt that is shown there 
in that model? 
A. It was still in there. We never did take it out. 
Q. Had you completed inserting the bolt 
page 193 } through there that you have just spoken of? 
A. Yes, sir, had taken out one and put this one 
in. · 
Q. Had the nuts been screwed on¥ 
A. Yes, sir; tight. 
Q. Do you kno'v what the situation was in reference to 
that bolt or did :you happen to see that? 
A. No, sir; I didn't see that. I was working on this side 
over here. 
Q. You were on· the bridge when it fell 1 
A. IGnd of on the edge o£ it. Didn't nothing fall but in 
the middle. 
Q. It didn't throw you down f 
A. No, sir. 
Q. Did you see what made it fall f 
A. No, sir; t did not. 
Q. You don't know what made it falU 
A. No, sir. 
CROSS EXA1\1INATION. 
By 1VIr. Barksdale : 
"Q. How much progress had you made in pulling that bolt, 
if any¥ 
A. Hadn't made any. 
Q. Had you loosened the nut underneath 1 
A. No, sir ; fixing to do it ; got the wrenches, fixing to 
start. 
Q. Had you unscrewed that nut at alU 
page 194 } A. No, sir. 
Q. You hadn't touched it? 
A. No, sir; :fixing to do it when it fell. I was fixing to do 
it when it fell. 
Q .. Hadn't you gone to get the claw-bar rather than the 
'vrench? 
A. No, sir. Mr. Hall went after the claw-bar. 
Q. And you are sure you hadn't touched that nut at aUf 
A. No, sir. 
Q. Had you pulled this bolt over here 1 
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A. No, sir; hadn't pulled that one. 
Q. Yon hadn't pulled that one either? 
A. No, sir. 
Q. Had you braced over here any t 
A. We done that the day before. We put· braces across 
here. We had done that side the day before. 
Q. I understand about the braces here, but I mean the 
braces from this truss arm to the cord; had you put any 
tl1ereY 
A! Some of them. I didn't help to do that. 
Q. S'ome of them put the braces across there y . 
A. No, sir; I don't think it was on that side. I disremem-
ber which side it was. I think it was over here. 
Q. You think it was over here? Weren't you there look-· 
iug- at the work¥ 
page 195 Q. The bridge wasn't but 50 feet. You could 
see from one end to the other? 
A. Yes, sir; but we weren't standing and looking around; 
'Ye were working. · 
Q. You didn't see anything except exactly .. ,vhat you ·were 
doing? 
A. Of course, you kind of watch around, too, if places 'vere 
dangerous. 
Q. Was this place dangerous? 
A. No, sir. It didn't look dangerous to me. If it was, I 
wouldn't have gotten on it? 
Q. You ·weren't on it? 
A. Yes, sir; ·we were on this part. Tlie 5Q-foot span went 
across the rails and there was some on each side. 
Q. The 50-foot span took you to this cap, didn't it? 
A. Yes. It goes out on the back on both side~. 
Q. Did this bolt here go through the cap? 
A. No, sir, right down through here, kind of like that, and 
tho reason vle taken this bolt out-it went down here and 
we had to put one in this way so we could jack it over. 
Q. You said the reason you took it out-
A. The reason we put this holt in here. 
Q. One held this cord to the cap? 
A. I didu 't see anything. 
Q. N otl1ing held it? 
A. No, sir ; I didu 't see anything. . 
page 196 ~ Q. So you hadn't done anything at all to this 
boltY-
A ... No, sir. 
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P. N. GOODMAN, 
being first duly sworn, testified on behalf of the defendant 
as follows: 
]~xamined by Mr. Leigh: 
Q. Your name is P. N. Goodman Y 
A. Yes, sir. 
Q. Were you working on the overhead bridge, Mr. Good-
man, north of Blair, which fell last December 1 
A. Yes, sir. 
Q. That goes across the Southern Railway? 
A. Yes, sir. 
Q. What were you doing on the bridge at the time it fell f 
A. I was helping pulling a drift. 
Q. Here is a model or illustration of this bridge. Sho'v 
1ne, please, whereabouts you were on the bridge at 'the time 
of the collapse f . . 
A. I fell with the bridge.· I went down with it. We were 
pulling a drift. 
Q. What do you mean by a drift? 
A. A drift bolt that is drifted through the joist to the 
cap. 
Q. Right in th~re' . 
page 197 ~ A. Yes. We were standing over here. We were 
standing over here pulling it on this joist. 
Q. When it fell, what I want you to tell the court and jury 
is whether you observed whether at the time the bridge col-
lapsed this bolt there or that bolt had been drawn and taken 
out? 
A. No, sir. 
Q. They were both in the bridge 1 
A. Yes, sir. 
Q. But this truss on the south side of the bridge-this rep-
1'(\sents the south and that the north. This truss, as I under-
stand, had been jacked in? · 
A. And a new one replaced. 
Q. And the cord put down to put on a new truss f 
A. Yes, sir. 
Q. Ancl you say that these bolts had not been drawn i 
A. No, sir. · 
CROSS EXAJviiN ATION. 
By ~Ir. Barksdale: 
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A. No, sir. 
Q. What was the condition of that drift bolt¥ Was it un-
usually tight~ -
A. We never did move it. It was pretty tight. 
pv.ge 198 ~ Q. Did you try to move it Y 
A. Yes, sir; we were trying to pull it. 
Q. I didn't catch exactly what that drift bolt is. What does 
it go through t 
A. Goes through the joist into the cap. It runs from the 
ground and this part fell. That didn't interfere with this at 
nll. The drift bolt had nothing to do with tlie truss but it 
ran from the ground-
Q. A bolt can't run through the ground 1 
A. It went through the cap. 
Q. And what else! 
A. It just went through the cap. The cap was drifted to 
thi~ and the joist was drifted on the cap. 
Q. So the bolt you were pulling connected the joist with 
.the cap; is that right 
A. Yes, drifted through the joist into the cap. 
Q. s·o then that bolt was what held the bridge to the cap 1 
A. It held the joist; yes, sir, drifted through the joist into 
the cap and held the joist. 
Q. Was there such a bolt as that over here Y 
A. On the other side Y 
Q,. Yes. 
A. I don't know. 
Q. Do you know whether any other drift bolts had been 
pulled? 
A. I do not. 
page 199 ~ Q. But you were undertaking to pull that onef 
A. Yes, sir. 
. G. C. POWELL, 
being .first duly s\vorn, testified on behalf of the defendant 
as follows : 
Examined by ::Mr. Leigh: 
Q. Were you working on the overhead bridge, the county 
bridge crossing the Southern Railway north of Blair which 
fell last December, Mr. Powell f 
A. Yes, sir. 
Q. Can you sl1ow us-here is an illustration of the bridge 
-where you were on the bridge• at the time it fell? 
A. Where I was at Y 
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Q. Yes. 
A. I 'vas somewhere right over ou this west end, some-
lvhere close by this place right in here. 
Q. What 'vere you doing1 
A. We was aiming to pull the bolt. 
Q. What bolt was that? 
A. A bolt that 'vent down through the joist into the cap. 
Q. Somebody, I believe, called it a drift bolt? 
A. A drift bolt, yes, sir. 
Q. That bolt had no connection, however, with holding the 
truss arm on the northwest corner T 
page 200 } A. No, sir. 
Q. What, if anything had been done with this 
bolt at the time the bridge collapsed? 
A. Nothing. 
Q. Do you know whether anything had been done toward 
withdrawing this bolt on the northeast corner of the span T 
A. No, sir. 
Q. Those bolts, then, as I understand you, were intact and 
had not been drawn? 
A. They hadn't been drawn; no, sir. 
CROSS EXAMINATION. 
Bv 1vir. Barksdale: 
· Q. Do you know whether there were any more drift bolts 
in that bridge besides that one? 
A. No, sir. 
Q. Do you mean there were not or you don't know? 
A. I don't know. 
"'\'V. L. GLENN, 
being first duly sworn, testified on behalf of the defendant as 
follows: 
Examined by ~Ir. Leigh: 
Q. JYir. Glenn, were you working on the overhead bridge 
north of Blair that collapsed last December? 
page 201 } A.. Yes, sir. 
Q. You were working for the Southern Railway 
Company on the bridge crew? 
A. Yes, sir. 
Q. What were you doing on the bridge when it fellY 
A. Will you allow me to show you? 
Q. Yes, sir; illustrate to us. 
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A. I was working right here. 
Q. Toward you is the Lynchburg side of the bridge and 
to,vard me is the Danville. That would be the northwest 
oorn£1 · 
A. Northwest corner; yes, sir. 
Q. What were you doing there, Mr. Glenn I 
A. We were trying to pull a drift that went through the 
joist from here to the bank. 
Q. 1'Ir. Glenn, I belie-v-e you said you were engaged in re-
Inoving that drift bolt which 'vent through the joist and the 
capY 
A. Yes, sir. 
Q. Can you tell us wl1ether you had occasion to observe 
'vhether the holt going through that truss arm _and through 
th~ truss arm on the opposite side had been pulled when the 
~ridge collapsed Y 
A. No, sir. 
Q. You had observed that? 
A.· Yes, sir. 
page 202 ~ Q. ...'-\.nd they had not been pulled f 
A. No, sir. 
Q. I will ask you this: It has. been in testimony so fre-
quently,. I don't know whether it is useful. This truss, I 
understand, on the south side of the bridge had been jaeked 
in and the cord set~ 
A. Yes, sir. 
CROSS EXAJ\1INATION. 
By Mr. Barksdale: 
Q. ~fr. Glenn, do you remember going to Albert Hensley's 
house to collect R.oberts' board money from him on a Sun-
day late in January or early in February of this year¥ 
A. Yes, sir. 
· Q. Do you remember saying .on that occasion, in the pres-
ence of Albert Hensley and Roberts that they didn't put a 
bent under that bridge because ~fr .. Hewitt, the supervisor, 
didn't want slow orders f 
A. I don't rememller saying that. 
Q. ·Do you remember saying anything like that I 
A. No, sir. 
Q. Do you re:member discussing the fall of the bridge while 
yon were there T 
A. No, sir; I don't remember that at all. 
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Q. Do you remember saying that you braced 
page 203} the southwest truss arm which would be this one 
right here, because it started to kick T 
A.. Yes, we put scabs on it. 
Q. You mean by that boards bolted to itf 
A. Yes, sir. 
· Q. You did that been use this thing started to kick f 
A. Yes, sir. It was opening up a little. 
Q. You mean the arm was leaving the cord~ 
A. Yes, sir. 
Q. Did you brace that one 7 
A. No, sir; we didn't brace that one. 
Q. Did you brace this one 1 
A. No, sir. 
Q. Did you brace that one! 
A. No,_ sir. 
Q. You didn't brace that one! 




being first duly sworn, testified on behalf of the defendant. 
as follows: 
I•~xamined by }.£r. Leigh : 
Q .. What is your business, Mr. Garrison? 
A. Supervisor of bridges and buildings, Chesapeake & Ohio 
Railway. 
page 204 } Q. How long have you occupied that position 1 
A. About 35 years . 
. Q. How long have you been engaged in bridge building¥ 
l\.. 51 years. I have been 'vith the railroad company 51 
years. 
Q. I understand you have been supervisor of bridges for 
31 years? 
.l\.. 31 years, yes, sir. 
Q. On the C. & 0. R-ailway? 
A. Yes, sir. 
Mr. Leigh: ~Ir. Barksdale, I want to introduce a sketch, 
a design of this bridge which I have no one here to prove. 
Of course, I can propound a question I want to propound to 
n.is witness by putting testimony 011 as to the dimensions 
of the existing timbers in the bridge, which collapsed. 
:Nir. Barksdale: That is all right. 
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Mr. Leigh: I haven't the draftsman here who prepared 
it. 
By Mr. Leigh: 
(J. :Nir. Garrison, that purports to be a design showing the 
details, plans and specifications of a certain bridge which col-
lapsed during last December. vVill you please look over that 
and see the dimensions of the timbers, and so forth, and I 
wi1l proceed to examine. you further. 
page 205 ~ ~fr. Barksdale: I would like to know how that 
was made, whether it was made from the bridgeT 
Mr. Leigh: It was taken from the files of the Southern 
Hailway Company, the original blueprint prepared by the 
Emgineering department for the construction of that bridge 
i11 1915, according to my information. It is the plans which 
the engineering department supplied the construction depart-
ntent for the building of the bridge in 1915. · 
By ~ir. Leigh: 
Q. Do you think you have gotten the data from that? 
A. Yes, sir; I think so. 
Q. ~fr. Garrison, it is in testimony in this ease that the 
bridge cre'v repairing that bridge and renewing the timbers 
in the middle span generally, as I understand it, did not re-
move from the span the floor boards. Will you please tell 
the court and jury 'vhat, in your experience, is the general 
cnstom in maldng such repairs to such a bridge in ·reference 
to removing the floor boards~ 
A. Well, l don't think it is necessary to remove the floor 
boards to put this truss in, in the place of the old truss. · 
Q. From your experience is it the custom of other bridge 
hnilders in making repairs of that character to remove the 
floor boards! · 
A. 'V ell, as a rule we wouldn't move the floor 
page 206 ~ boards to do it. 
Q. The general custom is not to remove them Y 
A. Not to remove them, no, sir. 
Q. Assuming tl1a t the bridge bad been carrying traffic .gen-
ornlly up until the time that these repairs were begun on it, 
would, in your opinion, the weight of the bridge crew be 
equivalent to the strain and vibration and extra weight of 
tlw traffic which had been passing over it¥ 
A. I would tl1ink so. 
, 
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Q. Would the difference between the weight of say fifteen 
l'ieW floor boards, such as were in that bridge, and the weight 
of fifteen old boards be sufficient, in your judgment, to affect 
tl1e carrying capacity o£ that span Y 
A. No, sir. 
Q. It has been charged in this case that the Southern Rail-
·way Company ''ras negligent in failing to place bents or false 
work or bench work underneath the bridge between the tracks 
on a double line track. 'Vhat can you say as to the custom 
of bridge men, from your knowledge of the matter, in refer-
ence to that~ 
A. Well, I 'vouldn't have trestled that way to put this new 
timber in. 
Q. You would not have? 
A.· No, sir. . 
Q. Is that because you regarded it as being unnecessary or 
for other reasons? 
A. Well, it was unnecesary, I think, to do it. 
page 207 ~ Q. "\Vhat do you say the practice from your ex-
perience is of other bridge men about trestling1 
A. vV ell, we have got several bridges on our division similar 
to this. At 2nd Street, Richmond, we have got one span that 
spans the yard and one that spans the canal. We put both 
of the spans in there new, renewed them entirely, without 
putting any false work up. 
Q. And, in your opinion, is that the usual custom and usage 
of bridge builders in replacing spans on bridges similar to 
tlmt1 
A. I think so, sir. 
CROSS EXA1IINATION. 
Rv ~ir. Barksdale: 
··Q. A bent or trestle underneath there would make it safer, 
wouldn't it? 
A. 'Veil, it might make it safer, yes. I can't say that it 
'vould make it safer, but it is not necessary. 
Q. ·well, it looks like in the case of this bridge something 
'vaR necessary that they didn't do? 
A. I don't know about that. 
Q. But, isn't it a fact that if there was a. support in the 
middle there it would have made it safer? Wouldn't it have 
been that much extra support? . 
A .. Of course, it would have been that much extra support, 
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but I can't see that it was necessary to put it 
page 208 ~ there. 
Q. That is the idea. The traffic departments of 
your railroads always. object to putting those trestles in be-
tween the tracks, don't they Y 
A. Yes, sir. 
Q. For what reason Y 
A. It puts it too close to the cars in passing through. 
Q. There is actually room to put one trestle or bent between 
a standard guage double track, isn't there Y 
A. It is not considered safe . 
. Q. I don't mean that, but there is actual room and a cer-
tain amount of clearance for the trains if you put in a bent t 
A. It would be mighty close. 
Q. Exactly, sir, and it is necessary where one is put in, 
where a bent is put in, to require your trains to run slowly 
past there; isn 'f that a fact¥ 
.. A.. Yes, sir; they would do that. 
Q. They would be obliged to do· it V It wouldn't be safe 
for them to go by at full speedY 
A. Yes, sir. 
Q. And·that is what the traffic departments of your road 
always object to, isn't it¥ 
.A .• Yes. 
Q. So you make it a practice to never put a bent under a 
bridge which is being replaced unless you regard it as abso-
lutely necessary? 
page 209 ~ A.. That is right. 
Q. Even though with a bent underneath there 
it would make it·safer7 
.. A .. Oh, yes; I suppose it would make it safer. There is 
no doubt about that. 
Q. Now, Mr. Garrison, that map shows the dimensions of 
the floor, does it notf 
A. Yes, sir. 
Q. Could you make me a rough estimate of what the floor-
ing on that bridge 'veighed? You know the weight of ·a plank, 
don't you? I don't know whether I am asking you a prac- . 
t:ical question or not. . 
A. I couldn't tell you just exactly wbat it would weigh. 
. Q. I don't expect you to, but couldn't you give me a pretty 
fair estimate. Do you kno'v 'vhat a new creosoted plank 
'vejghs of the dimensions shown there' 
A. No, sir; I don't know just what the weight of a creosote 
plank is. 
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Q. I thought probably you did know. 
A. N·o, sir. 
Q. Of course, it is a fact, Mr. Garrison, that a bridge is 
safer with a light load than it is with a ·heavy load, isn't it f 
A. Yes, sir. 
The Court: I think you can argue that to the jury. 
Mr. Barksdale: I don't think there is any ques-
y,age 210 } tion about that. 
Ry Mr. Barksdale: 
Q. Now, with this flooring removed the load which tpe 
bridge had to carry would be very considerably lightened, 
wouldn't it? 
A. Yes, if you would take the floor off it would .be light-
CtJed. There isn't any doubt about that. 
Q. I understood you to say you didn't think i.t was neces-
sary to remove the floor boards? 
A. If I were putting this bridge in I would not remove the 
floor boards. Of course, I would have to slip them out but I 
"'ouldn 't take them off the bridge. 
Q. But, of course, it would make the bridge safer if they 
\'lere taken off? 
... ~. vVell, I think it would be safer for the men to work with 
tl1e floor on. 
Q. Why~ 
A. Because they would have something to walk around on 
~md the other way they wouldn't have anywhere to walk. .· 
Q. But I am speaking of the safety, so far as the bridge 
standing up is concerned, which do you think would be safer? 
A. I don't see that little weight on it would affect the 
bridge. 
Q. You don't see the 'veight of the flooring would affect 
it? 
· A. I don't see the little weight on the flooring 
page 211 } would affect the strength of the bridge very much. 
Q. Not even after the new boards had been put 
in in place of the old ones? 
A. No, sir; I don't think so. 
Q. The practice of removing the floor boards to lighten 
the bridge is still followed, i~n 't it? 
A. No, sir; I don't think so. 
Q. I understooa you to say as a· rule you don't remove 
floor boards? 
A. We don't. 
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Q. If that is a rule, there are sometim·es exceptions to it, 
aren't there Y 
A. It depends altogether how a man is going to do the 
wo~~ - · 
Q. Of course, you have not seen this actual b:ridge_ You 
didn't see it before it fell1 ·· 
A. No, sir; I have never seen the bridge. 
RE-DIRECT EXAMINATION. 
By Mr. Leigh: 
Q. Mr. Garrison, from your experience as a bridge man, 
what is your opinion as to the difference between the weight 
of the new boards and the old boards' 
A. Well, it wouldn't be but very little unless the boards 
'"·ere very badly worn. 
Q. Did I understand yoll to say the weight or-
page 212 ~ dinarily in the n bsence of the boards· being very 
badly worn 'vould not be very much~ 
A. Would not be· very much. 
H. E. GUILL, 
being first duly sworn, testified on behalf of the defendant 
as follows: · 
Examined by I\£r. Leigh: 
Q. ~£r. Guill, what is your business f 
A. S"upervisor of bridges and buildings, Norfolk & West-
ern Railway. 
Q. How· long have you been engaged in that work~ 
.A. Supervisor of bridges and buildings T 
Q. Yes. 
A. About four years . 
.Q. How long have you been engaged in bridge workf 
A. 27 years. 
Q. Mr. Guill, I hand you a design, a sketch a11d specifica-
tions of a bridge 'vhich was being repaired last December, an 
ovPrhead bridge across the Southern Railway Company's 
tracks in Pittsylvania County. I think I showed you that 
~·esterday afternoon, but you may look over it now to get the 
dimensions and the distances, and so forth, impressed in your 
mi11d, the character of the timbers, and so forth. I don't 
know whetl1er you arc familiar with them. 
page 213 ~ A. Yes, sir; I understand the construction. 
Q. 1Ir. Guill, during last December whEm the 
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middle span of that bridge was being :replaced it collapsed. 
'11he. plaintiff in this case has charged that the Southern Rail-
way Company failed to use proper care in one respect because 
it did not remove from tha.t span the floor boards before 
making these repairs. What, from your experience as a 
bridge man, is your opinion as to whether or not it is cu~­
tomary and usual in repairing a bridge of that character in 
regard to removing the floor boards 7 
A. No, sir ; I wouldn't remove them. If I was making the 
:repairs, I wouldn't remove them. 
·Q. Do you think it is the custom and practice of other 
capable bridge men to remove the floor boards under similar 
circumstances? 
A. No, sir. 
Q. N o,v, it has further been charged by the plaintiff that 
the. Southern Railway Company was guilty of another act of 
negligence which consisted· in failing to support the brjdge 
with bents or falsework from the ·ground to the span? 
A. That was under this truss span, as I understand? 
(~. Yes, sir; that is the way I understand his complaint. 
What, in your opinion, is the usual and customary practice 
among capable bridge men in making repairs to a bridge such 
as that with reference to supporting it 'vith bents or false-
work during the progress of the repairs¥ 
page 214 } A. If I were doing the work, I wouldn't have 
used any false work. 
Q. You wouldn't use any false work? 
A! No, sir. 
Q. What do you think is the general custom among bridge 
men in that respect? 
A. They woulcb1 't use any false work, I don't think. 
CROSS EXAMINATION. 
By 1\fr. Barksdale: 
Q. ~Ir. Guill, when yon remove the flooring off the bridge 
it lightens it to quite considerable extent, doesn't it? 
A. Oh, yes. 
Q. Can you off.,.hand make a rough estimate of what the 
flooring on that bridge would weigh? Yon have got the di-
nwnsions there? 
A. It would take sometime to do that. That floor would 
weigh about five pounds a square foot. It is three inches 
tl1ick. That 'vould make 15 pounds to the foot. 
Q. Can you give me the number of square feet? 
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A. The bridge is 45 feet by 16 feet. 
Q. You multiply one by the other to get the square feett 
A .. Yes, sir. . 
Q. I get for that 720 square feet. Does that sound about 
right? 
page 215 } ·.A. Yes, sir. 
Q. Then you multiply that by 15 to get th~ 
pounds; is that right~ 
A. Yes, sir. 
Q. I get 10,820. Then 10,820 pounds is the appproximate 
weight of the floor? · 
A. Yes, sir. 
Q. ~Ir. Guill, if a bent had been placed under that bridge 
it would have .made it safer, wouldn't itt 
.A. Of course it would have made it safer, but it is abso-
lutely unnecessary to place a bent under there. 
Q. However, it would have, of course, made it safer if it 
had been under there; is that right? 
A. Oh, yes, sir, the more support you have-
Q. Exactly, it is perfectly obvious. The more support you 
have got under a bridge, the safer it is. No,v, there is room 
between a standard guage double track railroad to place a 
.bent in the middle of an overhead bridge, isn't there7 
A. I don't know what the centers of the tracks are. 
Q. I reckon they are about like yours. 
A. The Norfolk & Western has 13-foot centers. 
Q .. I think that is standard? 
A. That is too close. That would make a dangerous ob-
struction to trains. 
page 216 } Q. And the traffic department agrees with you 
thoroughly there, that it is too closeT 
.. A.. Yes, sir. 
Q. And they always object to any obstruction of that kind f 
A. Yes, sir. 
Q. ....1\.nd they impress upon you in your bridge building not 
to interfere with their trains any more than absolutely neces-
saryY 
A. Yes, sir. 
Q. And you always strain a point to .give the trains, par-
ticularly the passenger trains nothing to interfere with their 
running? · . 
A. Yes, sir. 
Q. And whenever yon do anything in your construction to 
cause slow orders to your trains you hear from it above,· 
don't youY 
Harry C. Roberts y. Southern Railway Co. 149 
A. Yes, sir. 
Q. And it is, however, quite possible to put a bent in and 
for trains to pass cautiously with slow orders; isn't that 
true? 
A. You only have about six feet clearance and our standard 
is 8 feet 6 clearance.· 
Q. You mean 8 feet 6 for normal clearance for full speed 1 
A. Yes1 sir. Q. But with a bent would leave them 6 feet 
page 217 ~ which, of course, it is possible to pass by going 
slow, isn't it 1 
A.. Oh, yes; they could pass, but it would be dangerous. 
RE-DIRECT EXMIINATION . 
.By Mr. Leigh: 
Q. Mr. Guill, how would that condition be affected if the 
trnck at that point that you were putting the bent on was 
011 a curve? 
~t\.. That would make it more dangerous. 
Q. Increase the danger f 
A. Increase the danger. 
Q. Why 'vould that be? Why would the danger be in-
creased Y 
A. In rounding the curve, of course, you get closer to this 
obstruction. 
Q. The train and cars swing in or out 1 
A. Yes, sir; on account of the elevation of the track 
J\fr. Leigh: I file that map as Garrison Exhibit No.9. 
1\fr. llarksdale: The plaintiff tendered his Instruction No. 
1 which was refused, to which action of the court the plain-
: tiff excepted on the ground that the instruction is ·upon the 
theory that both the plaintiff and the defendant, at the time 
of the injury, 'vere engaged in intra-state com-
page 219 ~ merce and that the action was brought under the 
provisions of S'ection 5791 of the Code of Vir-
ginia and that, therefore, he is entitled to the benefit of the 
provision of Section 5793 and that by reason of the aforesaid 
the defense of assumption of risk is not available to the de-
ft:'ndan~ in tl1is case. The plaintiff objected to defendant's 
Instruction "B" which was given by the court over plain-
tiff's objection, to which action of the court the plaintiff 
excepted for the reason that the instn1ction does n:ot properly 
~-------
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set out the test of the care required of the defendant in this 
case, that the true test is what an ordinarily prudent man 
would have done under the circumstances rather than the test 
set out in the said instruction. 
page 220 ~ The following is a copy of the bill of ·excep-
tion No. 2 filed in the Clerk's Office 25th day of 
~Iay, 1927: 
_. BILL OF EXCEPTION NO. 2. 
PLAINTIFF'S BILL OF EXCEPTION NO. 2. 
Be it remembered, and the Court hereby certifies, that upon 
tlw trial of this case, after all the evidence for both the plain-
tiff and the defendant has been adducd, the plaintiff, by coun-
sel, offered and moved the court to give to the jury the fol-
lowing four instructions, numbered 1, l(a), 2 and 3, respec-
tively, namely: 
INSTRUCTION NO.1. 
rrhe Court instructs the jury that if they belif\Ve from the 
eYidence that H. C. Roberts was injured by reason of the 
fact that the condition or character of the defendant com-
pany's appliances or structures was not reasonably safe, that 
js, that the bridge upon which he was 'vorking was rendered 
unreasonably unsafe to the said Roberts in the performance 
of his duties as bridge carpenter by the defendant company's 
negligence, and if they believe that the said Roberts was at-
tending to his accustomed duties using such care as a man 
of ordinary prudence would use under the circumstances 
tl1erein at the time he received the injury, then they should 
£nd for the plaintiff, notwithstanding they may believe from. 
the evidence that the said R<>berts had knowledge of the un-
safe character of the bridge. 
INSTRUCTION NO. 1 (a). 
The Court instructs that'the jury that if they believe from 
the evidence that H. C. Roberts was employed by the South-
ern Railway Company, and that 'vhile the said Roberts was 
attending to his acClunt_omed duties, using suc.h eare as a man 
of ordinary prudence would use under the circumstances, he 
was injured, by the falling of the bridge upon whieh he was 
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at work, and that t4e fall or collapse of said bridge w.as the 
result of the defendant's negligence, and that the said Rob-
erts at the time of the said fall or collapse neither knew, nor 
by the exercise of ordinary care on his part should have 
kuown, of the unsafe character of said bridge, then the jury 
should find for the plaintiff. 
~ 
INS'TRUCTION NO. 2. 
The Court instructs the jury that it was the duty of the 
railway company to provide a reasonably safe place for its 
employee, H. C. R.oberts, to work, and if they 
page· 221 ~ should believe from the evidence that the defend-
ant railway company failed to use ordinary care 
to make the bridge upon which said Roberts was working 
reasonably safe, then they should find that said defendant 
railway company was guilty of negligence. 
INSTRUCTION NO. 3. 
The Court instructs the jury that if under all the evidence 
and instructions of the Court they should find for the plain-
tiff, they should allow him such sum as they believe from 
the evidence will compensate him reasonably for the injuries 
rereived, if any; and in estimating his damages, if any, may 
take into consideration the mental and physical pain and suf-
fering, if any, consequent upon the injuries received, the rea-
Bonable value of the time already lost, if any, consequent upon 
the injuries; and if they believe from the evidence that said 
in:iuries are permanent and will wholly or partially disable 
liim, to labqr and earn money in the future, then they may in 
addition to the above, find such sum as will, if paid now, be a 
fair compensation for his diminished capacity if any, to 
]abor and earn wages in the future, and in this cinnection they 
1nay take into consideration the age, physical condition and 
probable duration of the plaintiff's life, the damages, how-
ever, in no event to exceed the sum of $20,000.00, that being 
the amount claimed in plaintiff's declaration. · 
The court gave tl1rec of said instructions, which are num-
bered 1 (a), 2 and 3, respectively, to which there was no ob-
jeetion by the defendant, but rejected and refused to give the 
remaining said instruction, numbered 1, to which judgment 
and ruling of the court, in rejecting and refusing to give the 
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said instruction, numbered 1, the plaintiff, by counsel, at once 
then and there- excepted . 
.. A.nd at the same time, at the request of the defendant, by 
counsel;· the court also gave to the jury the following three 
instructions, designated by the letters A, B and C~ respec-
tively, namely: 
INSTRUCTION A. 
The Court instructs the jury that the gist of this action is 
the defendant's negligence. The defendant was not an in-
. surer of the plaintiff's safety, and the mere fact 
page 222 ~ th.at he was injured does not entitle him to re-
cover. In order that plaintiff may recover, he 
must affirmatively prove by a preponderance of the evidence 
that he was injured by some one or more of the acts of negli-
gence charged in the declaration. 
INSTRUCTION B. 
The Court instructs tile jury tllat the defendant was not 
1·equired to use the safest methods in repairing the bridge in 
question, but only to use reasonable care in repairing said 
·bridge to provide plaintiff a reasonably safe place in which 
to. perform his duties. while ·working on said bridge. 
The test of such care is. the general custon of the trade or 
business engaged in similar work under like circumstances as 
those involved in this case. 
If, therefore, the jury believes from the evidence that the 
methods adopted by the defendant is repairing the bridge 
w·ere such as were generally used by other railroad companies 
nuder like circumstances, then, the defendant .was guilty of 
no negligence in following the methods used by it, and the 
jury should find for the defendant. 
INSTRUCTION C. 
The Court instructs the jury that an employee assumes 
those risks wl1ich are usua11y incident to his master's service, 
and that he also asstnues the risks in said-service that are 
open or obvious to him, or to which he has knowledge, and if 
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the jury believe from the evidence that plaintiff knew the 
risks incident to defendant's methods of repairing the bridge 
that he cannot recover in this case. 
To instruction B, asked for by defendant, the plaintiff ob-
jecetd and to which judgment and ruling of the court in giv-
ing said Instruction B the plaintiff, by counsel, at once then 
and there excepted. 
And the court further certifies that Instructions numbered 
1, 1 (a), 2 and 3 were all of the inst~qctions offered by the 
plaintiff, and that instructions designated by the letters A, B 
and C, respectively, were all of the instructions offered by 
the defendant, and that instructions numbered 1 (a), 2 and 
3 s.nd designated by the letters A, B and C, were all of thfi 
instructions given by the Court .. 
page 223 ~ And now, on this, the 25th day of ~Iay, 1927, 
in vacation, within the time prescribed by law, the 
plaintiff presented to the Judge of the Court, this, his Bill 
of Exception No. 2 and prayed htat the same might be signed, 
sealed and made a part of the record in this case, which is 
accordingly done. · 
J. T. CLEMENTS,· (Seal) 
Judge of the Circuit Court of 
Pittsylvania County, Virginia. 
The following is a ·copy of the notice to copy record filed 
in the Clerk's Office 25th day of 1\iay, 1927. 
NOTICE TO COPY RECORD. 
1\1 r. Henry Leigh, 
Attorney for Southern Railway Co., 
Danville, V a~ 
l\fy dear S'ir :-
May 17, 1927. 
Take notice that on the 25th day of May, 1927, at 12 o'clock 
noon at the Court-house in Chatham, Virginia, I shall tender 
to the Judge of the Circuit Court of Pittsylvania County my 
. . 
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l1ills of exception in the case in which I am plaintiff and 
Southern Railway Company is defendant, which notice is 
given in compliance with Chapter 68 of the Acts of Assembly, 
1924. 
And further take notice, that promptly thereafter, I shall 
apply to the Clerk of the Circuit Court of Pittsylvania County 
fur a transcript of the record in this case, for the purpose oi 
applying to the Supreme Court of Appeals for a writ of error 
therein, which notice is given in compliance with Sections 
6339 of the Code· of Virginia ( 1919). 
Respectfully yours, 
:HARRY CARLTON ROBERTS, 
By A. D. BARK8D.ALE, 
His Atty. 
Legal service of the above notice is hereby accepted, May 
22, 1927. 
HENRY LEIGH, 
Atty. for Southern Railway Company. 
The follo,ving is a copy of the J. T. Clement Judge of 
Pittssyhrania Circuit Court, referred to in the order of 25 
April, 1927 : 
page 224 ~ The declaration in this case substantially as-
signs three grounds of negligence, namely: Fail-
Ul'e of the defendant to take the flooring off the bridge, etc.: 
Pulling of certain bolts, and failure to support the bridge 
by false 'vork underneath. 
As to the first and third grounds the Court has no diffi-
culty. It seems clear that they are controlled by the doc-
trine laid down in Bertha Zinc Co·mpany vs. Martin, etc., 93 
V a., page 791, reaffirmed in N ot·folk & TifT estern Railwl~Y Co. 
v~. Stevmts, 97 V a., page 631 ; The Traction Company vs~ El-
lington's A(bnr., lOR Va., page 345, and 80'ldhern Rltilway 
Com,pany vs. Chadwick, 144 Va., page 443, all of which hold 
that the common usage in cases of this kind is the unbending 
test of negligence. In this case there is testimony positive 
and direct that this bridge was being repaired in accordance 
with common usage, and there was no evidence to the con-
trary. 
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. The evidence taken in behalf of the plaintiff tending to show 
what would be the ordinarily prudent course, or what an 
O'rnarily prudent man would do, does not seem to measure up 
to the test. It is true that this evidence was admitted and in-
structions given on this theory without objection on the 
part of the defendant. But this is a motion to set aside the 
:verdict and enter judgment for the defendant on the ground 
that it is contrary to the law and the evidence, and without 
evidence to support it. Certainly the verdict cannot be sus-
tained on the first and third grounds of complaint. 
As to the second ~round of complaint,. namely: The 
rJulling of certain bolts that tended to weaken the bridge, the 
Court is not unmindful that the verdict of a jury ought not to 
be lightly set aside on an issue of fact properly submitted to 
them. It appears from the evidence of Roberts that one of 
the bolts in the truss arm ("I think the northwest corner", 
although it is not clear from his evidence without the model) 
had been removed. Assuming this to be true, it is equally 
clear from his evidence that he knew at the time 
page 225 ~ that it had been removed and the probable dan-
ger therefrom. In other words, it was open and 
obvious to him and to any one else, although he does state, 
on his re-direct examination, that he did not know of the 
.d~uiger. Of course, he might not have known of the danger, 
hut he knew as well as any one else of the condition that might 
be dangerous, and under the instructions of the Court with 
such knowledge, he can not recover. 
It might be further added that the evidence that this bolt 
had not been removed was so overwhelming that counsel for 
the plaintiff abandoned the same in his oral aztgu.m,ent, al-
though he did state that it was a question for the jury," and 
the verdict will not be disturbed on this ground. 
The Court has proper appreciation of the effect of a verdict 
of the jury ili a case of this kind, and regrets to disturb the 
Rame. But, looking from every angle, taking the most favor· 
able view from the standpoint of the plaintiff, it feels con-
strained to set aside the verdict and enter judgment for the 
defendant. An order may be prepared setting aside the ver-
dict of the jury and entering judgment for the defendant, with 
reasonable suspension in order to give the plaintiff an oppor-
tunity to apply to the Court of Appeals for a writ of error, 
should he be so advised. 
• 
J. T. CLE:i\IENTS. '' 
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page 226 } State of Virginia, 
- County of Pittsylvania, to-wit: 
I, S. S. Hurt, Clerk of the Circuit Court for the County 
of Pittsylvania, in the State of Virginia, the same being a 
court of record, do hereby certify that the foregoing is a copy 
of the record in the couse of Harry C. Roberts against 8outh-
ern Railway Company, lately pending in the Circuit Court 
for the County of Pittsylvania, Virginia, and I further cer-
tify that notice was given to Henry C. Leigh, attorney for 
the Southern Railway Company, as required by Section 6339 
of the Code of Virginia, 1919. 
In testimony whereof I hereunto set my hand at Chatham, 
Vir~inia, this :first day of June, 1927. · 
S. S. HURT, 
Clerk Circuit Court County of Pittsylvania, Virginia. 
Fee for copy record, $15.00. 
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